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DISTRICT  COURT  REORGANIZATION 


THURSDAY,  AUGUST  9,  1984 

House  of  Representatives, 
Subcommittee  on  Courts,  Civil  Liberties 

AND  the  Administration  of  Justice, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  1:30  p.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Kastenmeier,  Schroeder,  Glickman, 
Berman,  and  Moorhead. 

Staff  present:  Michael  Remington,  chief  counsel;  Joseph  V. 
Wolfe,  associate  counsel;  and  Audrey  K.  Marcus,  Clerk. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order. 

Without  objection,  the  subcommittee  will  permit  the  meeting  this 
afternoon  to  be  covered  in  whole  or  in  part  by  still  photography  or 
other  means  pursuant  to  rule  5  of  the  committee  rules. 

Today  we  will  be  hearing  testimony  on  11  bills;  10  of  which  deal 
with  the  geographic  organization  of  the  Federal  district  courts.  One 
of  the  bill  creates  a  new  division  within  existing  district.  Two 
others  transfer  counties  among  divisions  within  districts.  The  re- 
maining bills  designate  new  places  of  holding  Federal  court. 

The  other  bill  before  us,  H.R.  3919,  eliminates  the  $10,000 
amount-in-controversy  requirement  for  Federal  jurisdiction  for  cer- 
tain cases  involving  common  carriers. 

For  the  past  several  Congresses,  this  subcommittee  has  been  reg- 
ularly processing  legislation  relating  to  Federal  court  reorganiza- 
tion. Near  the  end  of  each  Congress,  we  conduct  a  hearing  on  all 
bills  relating  to  Federal  court  organization.  We  closely  examine 
and  evaluate  the  merits  of  each  proposal  based  on  the  information 
submitted  to  us  from  sponsoring  Members,  from  the  Judicial  Con- 
ference and  from  the  U.S.  Department  of  Justice. 

The  proposals  which  we  find  meritorious  and  necessary  are  in- 
cluded in  an  omnibus  bill  which  we  then  send  forward.  This 
method  results  in  necessary  adjustments  to  the  geographic  layout 
of  the  Federal  judiciary  being  made  efficiently,  impartially  and 
openly.  Perhaps  more  importantly,  the  other  Members  of  the 
House  who  are  not  closely  involved  with  the  Federal  court  system 
trust  our  judgment  and  accept  the  alterations  we  recommend  to 
them.  Their  trust  is  a  source  of  pride  to  us  as  members  of  the  sub- 
committee. 

Recently,  the  process  has  been  somewhat  threatened.  Last 
month,  two  bills  dealing  with  places  of  holding  court  were  passed 

(1) 


as  riders  to  the  bankruptcy  bill.  These  bills  were  never  the  subject 
of  any  hearings  in  the  House,  nor  were  they  examined  or  evaluated 
by  this  subcommittee.  In  at  least  one  case,  the  original  sponsoring 
Member  was  not  even  aware  of  the  measure's  passage  until  a  week 
after  the  bill  was  signed  into  law. 

In  my  view,  this  is  not  the  way  these  matters  should  be  handled. 
These  proposals  are  not  insignificant;  they  are  important  to  people 
and  places  that  are  affected  by  them.  In  a  larger  sense,  the  integri- 
ty of  the  Congress  and  the  Federal  judiciary  may  be  at  issue. 

No  proposals  affecting  the  geographic  organization  of  the  Federal 
courts  should  escape  the  scrutiny  of  this  subcommittee  and  I  hope 
what  occurred  in  the  context  of  the  bankruptcy  bill  will  not  occur 
again. 

Having  said  that,  I  would  like  to  introduce  our  witnesses.  Our 
first  witness  this  afternoon  is  the  distinguished  chairman  of  the 
Agriculture  Committee,  our  colleague  from  the  State  of  Texas,  the 
honorable  Mr.  de  la  Garza,  our  friend. 

Mr.  Glickman.  Mr.  Chairman,  I  have  many  chairmen  in  this 
place,  but  this  is  really  my  chairman  who  is  testifying  right  now.  I 
am  glad  to  be  here. 

TESTIMONY  OF  HON.  E  DE  LA  GARZA,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  DE  LA  Garza.  Thank  you  very  much,  Mr.  Chairman,  and 
members.  I  have  a  prepared  statement  which  has  been  submitted 
for  the  record.  I  will  summarize  this  very  briefly,  Mr.  Chairman. 

Mr.  Kastenmeier.  We  appreciate  that  and  without  objection, 
your  statement  will  be  entered  into  the  record. 

Mr.  DE  LA  Garza.  Your  subcommittee  asked  us  to  respond  to  four 
questions,  which  we  have  done.  What  is  the  need,  local  or  national, 
for  the  proposed  legislation?  This  is  primarily  a  jurisdictional  divi- 
sion of  the  work  of  the  Brownsville  Division  of  the  southern  district 
of  Texas,  which  would  effectively  improve  the  administration  of 
justice  and  alleviate  problems  creating  undue  economic  burdens  on 
the  Government,  mostly  because  of  geography.  The  proposed  site  of 
the  court  would  be  McAUen,  which  is  some  60  miles  west  and  north 
of  Brownsville.  The  population  of  the  county  wherein  McAUen  lies 
is  approximately  300,000  at  this  time;  whereas  Cameron  County, 
where  Brownsville  is,  is  around  200,000. 

Question  two:  What  are  the  anticipated  costs  of  the  proposed  re- 
organization? We  list  them:  Internal  Revenue  Service,  Federal 
Bureau  of  Investigation,  Marshal's  office.  Using  figures  from  the 
Government  sources  we  come  up  with  a  savings  of  $431,400.  The 
only  cost  factor  in  addition  to  the  court  itself  would  be  for  the  U.S. 
attorney's  office,  approximately  $13,500  annually  to  lease  space  in 
the  Federal  building.  Two  additional  deputy  clerks  would  be  hired 
for  approximately  $124,000  annually,  which,  when  deducted  from 
the  $431,400  leaves  a  savings  of  almost  $307,000,  in  addition  to  the 
savings  in  travel  expenses  of  the  witnesses,  and  the  different  man- 
hours  saved. 

In  addition,  I  would  say  it  would  result  in  a  much  higher  savings 
than  what  we  have  listed  here.  For  example,  the  total  estimated 
juror   cost   for   travel   for   a   12-month   period   was  approximately 


$58,000.  By  taking  average  mileage  within  the  two  proposed  areas, 
we  come  up  with  a  savings  which  would  be  around  $34,000  for  the 
total,  or  $24,000  in  juror  travel  in  that  area. 

Third:  What,  if  any,  alternative  means  are  available  which  might 
serve  the  same  purpose  which  this  legislation  would  serve?  Quite 
honestly,  we  find  none,  Mr.  Chairman. 

Four,  is  there  any  identifiable  support  and/ or  opposition  to  your 
reorganization  plan?  And  if  there  is  opposition,  what  causes  the 
controversy?  We  find  no  opposition,  Mr.  Chairman;  not  from  the 
sitting  judges,  not  from  the  administration  and  not  from  the  Bar 
Association's  lawyers.  Everj^hing  is  positive,  Mr.  Chairman. 

The  Social  Security  Division  will  be  moving  out  of  the  building  in 
which  the  proposed  court  would  sit  so  there  will  be  ample  space.  It 
is  located  in  downtown  McAllen,  TX,  which  would  be  the  hub  for 
approximately  350,000  people  which  this  court  would  serve. 

Basically,  that  answers  your  four  questions,  Mr.  Chairman,  and 
we  would  appreciate  favorable  consideration.  Our  major  problem  is 
geography.  You  have  to  take  the  witnesses  some  60  miles;  you  have 
to  take  the  Federal  prisoners  some  60  miles;  you  have  to  have 
jurors  from  some  60  miles.  Roughly  58  percent  of  the  jurors  are 
from  Hidalgo  County  and  anything  you  do  with  the  Federal  court 
imposes  a  120-mile  roundtrip  for  everyone  associated  with  any  liti- 
gation and/ or  business  with  the  court. 

Mr.  Kastenmeier.  I  thank  my  colleague  for  his  presentation. 
This  will,  then,  establish  seven,  rather  than  six  divisions  in  the  Dis- 
trict Court  for  the  Southern  District  of  Texas.  The  new  division 
will  be  called  the  McAllen  Division,  with  the  court  meeting  at 
McAllen.  Is  that  correct? 

Mr.  DE  LA  Garza.  I  am  not  sure  of  the  divisions,  Mr.  Chairman. 
Let's  see,  there  is  Houston,  Corpus  Christi,  Brownsville,  Laredo 

Mr.  Kastenmeier.  There  are  currently  six  divisions  in  the  South- 
ern District  of  Texas. 

Mr.  DE  LA  Garza.  I  can  identify  four,  but  I  would  take  the  chair- 
man's word  for  six. 

Mr.  Kastenmeier.  We  can  confirm  that. 

Mr.  DE  LA  Garza.  This  would  be  an  additional  sitting  in  McAllen 
in  Hidalgo  County. 

Mr.  Kastenmeier.  Are  you  aware  of  any  opposition  to  this  pro- 
posed change? 

Mr.  DE  LA  Garza.  None  that  we  have  been  able  to  identify  from 
any  source  within  the  executive  department  or  from  the  sitting 
judges  or  within  the  bar  associations.  There  is  no  controversy  from 
the  county  commissioners  or  chambers  of  commerce.  We  have  not 
identified  any  opposition  at  all. 

Mr.  Kastenmeier.  I  thank  my  colleague. 

Do  either  of  you 

Mr.  Glickman.  No;  the  chairman  was  so  persuasive  that  he  has 
got  my  support. 

Mr.  Kastenmeier.  I  will  say  to  my  friend  from  Texas  that  in  the 
tentative  draft  of  the  bill  we  have  prepared  for  markup,  we  have 
incorporated  the  language  of  your  bill  which  you  introduced  Janu- 
ary 26,  H.R.  4662.  So  unless  there  is  some  opposition  from  some 
currently  unidentified  source,  I  think  you  can  expect  that  this  will 
be  in  the  omnibus  bill  as  you  have  requested. 


Mr.  DE  LA  Garza.  Thank  you  very  much,  Mr.  Chairman,  and 
members  of  the  committee. 

Mr.  Kastenmeier.  Next,  the  Chair  would  like  to  call  another  col- 
league of  ours.  We  are  very  pleased  to  have  him  here.  The  gentle- 
man from  New  York,  Mr.  Mrazek,  who  represents  the  Third  Dis- 
trict of  New  York,  will  be  testifying  about  his  proposal  to  designate 
Hauppauge  as  an  additional  place  for  holding  court  in  the  Eastern 
District  of  New  York. 

Mr.  Mrazek,  we  welcome  you. 

TESTIMONY  OF  HON.  ROBERT  J.  MRAZEK,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  YORK,  ACCOMPANIED 
BY  ANTON  J.  BOROVINA,  ESQ.,  LEGAL  COUNSEL  AND  ASSOCI- 
ATE STAFF  MEMBER,  COMMITTEE  ON  APPROPRIATIONS, 
HOUSE  OF  REPRESENTATIVES 

Mr.  Mrazek.  Thank  you,  Mr.  Chairman.  I  would  suggest  that 
sometimes  these  Indian  names  are  almost  as  difficult  to  pronounce 
as  Czechoslovakian  names. 

Mr.  Kastenmeier.  We  have  a  few  ourselves. 

Mr.  Mrazek.  I  have  heard  a  lot  of  different  pronunciations  of  my 
name,  and  also  of  Hauppauge,  so  I  think  the  chances  are  yours  is 
one  of  the  acceptable  pronunciations. 

I  very  much  appreciate  the  opportunity  to  testify  before  the  sub- 
committee in  support  of  H.R.  5619,  which  would  establish  a  Federal 
court  facility  in  Hauppauge,  which  is  the  de  facto  county  seat  of 
Suffolk  County. 

I  have  a  statement,  a  formal  statement,  which  I  would  like  to 
submit  for  the  record,  rather  than  reading  it,  and  simply  comment. 

Mr.  Kastenmeier.  We  will  receive  that  statement  and  make  it 
part  of  the  record  and  you  may  summarize. 

Mr.  Mrazek.  Thank  you,  Mr.  Chairman. 

I  think  the  need  for  this  facility  in  Hauppauge  is  manifestly 
clear.  In  the  eastern  district  of  New  York,  there  has  been  a  28  per- 
cent increase  in  the  number  of  cases  filed  since  1982,  and,  in  fact,  a 
77  percent  increase  over  the  filings  made  in  1978. 

The  eastern  district  is  made  up  of  Brooklyn,  Queens,  Nassau,  and 
Suffolk  Counties.  The  tremendous  growth  in  population  in  Nassau 
and  Suffolk  Counties  has  now  yielded  a  population,  according  to 
the  latest  census,  of  about  2.6  million  people,  which  is  approximate- 
ly half  of  the  people  in  the  eastern  district. 

The  court  is  located  in  Brooklyn,  NY,  in  Cadman  Plaza.  To  get  to 
Cadman  Plaza  from  some  parts  of  Suffolk  County,  it  takes  in  the 
neighborhood  of  2  to  4  hours,  based  on  traffic  in  each  direction. 
Suffolk  County  has  1.3  million  people  and  a  number  of  the  most 
important  cases  filed  in  the  eastern  district  have  emanated  from 
Suffolk  County,  including  the  "Baby  Jane  Doe"  and. the  "Agent 
Orange"  cases.  Both  of  them  were  quite  complex  and  controversial 
and  required  lengthy  consideration  by  the  Federal  court.  In  each 
case,  litigants,  attorneys  and  other  parties  had  to  travel  an  exten- 
sive distance  to  have  those  cases  heard. 

The  existing  Federal  court  facilities  in  Brooklyn  are  in  full  use 
and  are  overcrowded.  Where  there  is  a  small  court  division  in  the 
town  of  Uniondale,  located  in  Nassau  County,  the  simple  fact  is 


that  there  is  no  more  room  there  to  accommodate  even  one  more 
judge,  let  alone  the  two  currently  approved  for  the  eastern  district. 

This  bill  would  relieve  the  pressure  for  more  space  by  setting  up 
a  facility  in  the  county  seat  of  Suffolk  County  in  Hauppauge  and 
allow  for  the  leasing  of  space  and  the  use  of  that  space  by  two  Fed- 
eral judges  and  one  magistrate,  including  the  chambers,  court- 
rooms and  libraries,  as  well  as  clerk  and  probation  offices. 

The  total  cost  would  be  estimated  to  be  in  the  neighborhood  of 
$251,000  per  year  for  this  space.  There  is  a  distinguished  panel 
chaired  by  Judge  Leonard  Wexler,  which  is  currently  seeking  the 
most  available  and  economical  options  for  renting  that  space. 

I  like  to  feel  that  those  represent  the  most  important  and  com- 
pelling reasons  why  this  additional  location  is  needed  and  I  would 
be  happy  to  answer  any  questions  you  may  have  as  to  other  as- 
pects. 

[The  statement  of  Mr.  Mrazek  follows:] 
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TESTIMONY  OF  CONGRESSHAN  ROBERT  J.  PIRAZEK  BEFORE 
THE  SUBCOmiTTEE  ON  COURTS.  CIVIL  LIBERTIES  AND 
THE  ADMINISTRATION  OF  JUSTICE  OF 
THE  COmiTTEE  ON  THE  JUDICIARY 


Mr.  Chairman  and  members  of  the  Subcommittee.  Thank  you 
for  allowing  me  this  opportunity  to  testify  in  support  of  h.r. 
5619.  a  bill  relating  to  the  geographical  organization  of  the 
Eastern  District  of  New  York.  Specifically.  H.R.  5619  would 
AMEND  Section  112  of  Title  28  of  the  U.S.  Code  to  allow  the 
Eastern  District  to  hold  court  in  Hauppauge.  Right  now.  the 
District  sits  in  Brooklyn  and  is  authorized  (and  does)  hold 
court  in  Uniondale,  located  in  Nassau  County.  Hauppauge  is 
FOUND  in  Suffolk  County  and  serves  as  its  demographic  center.  - 
and  the  de  facto  seat  of  government. 

Mr.  Chairman,  it  has  been  my  privilege  to  represent  the 

interests  of  SUFFOLK  COUNTY.  FIRST  AS  A  MEMBER  OF  THAT  CoUNTY'S 
legislature,  and  now  as  A  MEMBER  OF  THIS  HoUSE--  OVER  12  YEARS. 

i  have  seen  the  rapid  growth  in  suffolk's  population.  standard 
of  living.  employment  opportunities.  technology  and  economy. 
Suffolk  today  has  a  life  of  its  own.  distinct,  free  and  inde- 
pendent FROM  THAT  COLOSSUS  OF  THE  WEST.  NEW  YORK  CiTY, 
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A  DIRECT  CONSEQUENCE  OF  THIS  PHENOMENON  IS  THE  INTENSITY  OF 
SOCIAL  AND  BUSINESS  INTERACTIONS  WHICH  TOUCH  UPON  OUR  FEDERAL 
LAWS.  AND  IT  IS  THE  FEDERAL  JUDICIARY  WHICH  IS  MOST  RESPONSIBLE 
IN  ASSURING  THAT  THE  TAILORED  AND  DELIBERATE  APPLICATION  OF 
THESE  LAWS  OCCURS. 

Of  COURSE/  THE  JUDICIARY'S  MOST  VISIBLE  FIGURE  IS  THE 

federal  judge--  but  as  this  committee  well  knows--  more  people 
than  just  the  judge  provide  input  into  the  doings  of  justice, 
i  refer  to  litigants,  attorneys,  clerks,  juries  and  court  per- 
sonnel, each  of  whom  need,  give,  facilitate,  regulate  or  super- 
vise, as  the  case  may  be,  access  to  the  judge  and  in  the  broader 
sense,  the  administration  of  justice,  where  these  people  come 
from,  their  roots  and  commitment  to  the  community  as  well  as 
their  own  valuable  notions  of  honor,  ethics,  justice  and  civil 
duty,  all  affect  to  a  substantial  degree  how  the  administration 
of  justice  is  fashioned  and  perceived, 

Suffolk  needs  and  deserves  a  federal  court  so  that  its 

1,3  MILLION  people  CAN  BENEFIT  FROM,  PARTICIPATE  IN,  AND  GIVE 
LOCAL  LIFE  TO  THE  FEDERAL  JUDICIARY'S  PROMOTION  OF  JUSTICE, 

H,R,  5619  SERVES  Suffolk's  best  interests  and,  at  the  same  time, 

WEDS  THE  FEDERAL  JUDICIARY  TO  HER  GROWTH  AND  BUSTLE. 

I  WOULD  NOW  LIKE  TO  ADDRESS  THE  QUESTIONS  POSED  BY  THE 

Chairman,  Of  course,  I  stand  ready  to  respond  to  any  other 

INQUIRY  BY  THIS  COMMITTEE  AND  WOULD  WELCOME  THE  OPPORTUNITY. 
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The  need  to  enact  H.R.  5619  is  manifest.  If  my  earlier 

REMARKS  leave  ANY  DOUBTS^  THEY  ARE  RESOLVED  BY  EMPIRICAL  DATA 
AND  CIRCUMSTANCE.   IN  1983,  5,729  CASES  WERE  FILED  IN  THE  EASTERN 

District,  a  27.7%  increase  over  1982  (1,485  cases),  and  a  11  A1 

INCREASE  over  THE  FILINGS  MADE  IN  1978  (3,229  CASES).   FROM 

December,  1983  to  May,  1984,  the  most  recent  data  available. 
Long  Island  cases  amounted  to  approximately  30%  of  all  civil 
cases  filed  with  the  court.  during  this  period  alone,  there 

were  2,778  CIVIL  CASES  FILED  (EXCLUDING  THE  AGENT  ORANGE  CASES), 
OF  WHICH  47.5%  WERE  "SUFFOLK  CoUNTY  CASES".   SUFFOLK  COUNTY,  IT 
SEEMS,  IS  ALREADY  A  FONT  OF  FEDERAL  LITIGATION  AND  EXACERBATES 
THE  ALREADY  CONGESTED  COURT  CALENDAR.   OF  COURSE,  MORE  JUDGES 
AUTHORIZED  TO  SIT  IN  THE  EASTERN  DISTRICT  WOULD  RELIEVE  THE 
CONGESTION  TO  SOME  DEGREE--  BUT  CIRCUMSTANCE  HAS  INTERVENED, 
WHICH  MAKES  THE  PASSAGE  OF  H.R.  5619  CRUCIAL. 

The  EXISTING  FEDERAL  COURT  FACILITIES  IN  BROOKLYN  AND 
UNIONDALE  ARE  IN  FULL  USE  AND  OVERCROWDED.   THERE  IS  SIMPLY  NO 
MORE  ROOM  TO  ACCOMODATE  EVEN  ONE  MORE  JUDGE,  LET  ALONE  THE  TWO 
CURRENTLY  APPROVED  FOR  THE  EASTERN  DISTRICT  BY  P.L.  98-353. 
H.R.  5619  RELIEVES  THE  PRESSURE  FOR  MORE  SPACE. 

ANOTHER  CIRCUMSTANCE  UNDERSCORING  THE  NEED  TO  ENACT  H.R.  5519 
IS  THE  DISTANCE  LITIGANTS,  ATTORNEYS,  JURY  MEMBERS  AND  CANDIDATES 
MUST  NOW  COMMUTE  IN  ORDER  TO  PARTICIPATE  IN  THE  WORKINGS  OF  THE 
FEDERAL  JUDICIARY.   DEPENDING  ON  WHERE  THE  SUFFOLK  RESIDENT 
BEGINS  THE  TRIP,  AS  MUCH  AS  FOUR  HOURS  CAN  BE  SPENT  TRAVELLING 
ONE  WAY  TO  THE  COURT.   THESE  DISTANCE  AND  TIME  FACTORS  PLACE 


great  hardship  on  litigants,  lawyers,  jurors  and  witnesses. 
Their  proclivity  to  participate  in  the  process  becomes  lessened. 

The  costs  of  the  proposed  reorganization  are  minimal. 
Additional  authorization  for  the  expenditure  of  federal  dollars 
is  neither  necessary  nor  sought  by  my  bill,  certainly  good  news 

FOR  THE  budget  CONSCIOUS.   SUFFOLK'S  FEDERAL  COURTHOUSE  WOULD 
BE  LOCATED  ON  LEASED  PROPERTY,  HAVING  AN  AVERAGE  COST  OF  LESS 
THAN  $20  PER  SQUARE  FOOT.   APPROXIMATELY  12,560  SQUARE  FEET  OF 
SPACE  WOULD  BE  SUFFICIENT  TO  ACCOMODATE  THE  CHAMBERS,  COURTROOMS 
AND  LIBRARIES  OF  TWO  FEDERAL  JUDGES,  ONE  MAGISTRATE,  A  CLERK  AND 
PROBATION  OFFICE,  CONFERENCE  ROOMS  AND  JURY  DELIBERATION  ROOMS, 
FOR  A  TOTAL  OF  $251,200  PER  YEAR. 

The  ALTERNATIVE  MEANS  SERVING  THE  SAME  PURPOSE  AS  H.R.  5519 
WOULD  BE:   1)  TO  ESTABLISH  A  NEW  JUDICIAL  DISTRICT  FOR  LONG 
ISLAND,  OR  2)  TAKE  OVER  SPACE  SOMEWHERE  IN  BROOKLYN.   SUFFICE  IT 
TO  SAY  THAT  THESE  OPTIONS  WOULD  BE  MORE  COSTLY  AND,  IN  THE  LATTER 
CASE,  INSENSITIVE  TO  THE  PRESENT  NEED  FOR  THE  FEDERAL  COURT 

FACILITY  IN  Suffolk. 

The  SUPPORT  FOR  A  FEDERAL  COURT  FACILITY  IN  SUFFOLK  COUNTY 
IS  BROAD-BASED.   I  AM  PLEASED  TO  ADVISE  THE  CHAIRMAN  THAT  I  HAVE 
SECURED  THE  APPROVALS  OF  THE  JUDICIAL  COUNCIL  OF  THE  SECOND 
CIRCUIT  AS  WELL  AS  THE  CHIEF  JUDGE  AND  JUDGES  WHO  SIT  ON  THE 

BOARD  OF  Judges  of  the  United  States  District  Court  for  the 
Eastern  District  of  New  York.  I  include  herewith,  for  the  record, 

COPIES  OF  THE  CORRESPONDENCE  TO  SUCH  EFFECT.   FURTHER,  MY  OFFICE 
HAS  BEEN  ADVISED  THAT  THE  SUFFOLK  COUNTY  BAR  ASSOCIATION,  AS 
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WELL  AS  THE  ADMINISTRATIVE  OFFICE  OF  THE  LOCAL  COURTS.  APPROVE 
OF  THE  ESTABLISHMENT  OF  A  FEDERAL  COURTHOUSE  IN  HAUPPAUGE. 
I  AM  AWARE  OF  NO  OPPOSITION  TO  H.R.  5619. 

CONCLUSION 

The  ADMINISTRATION  OF  JUSTICE  IN  THIS  FEDERAL  REPUBLIC 
ADMITS  TO  NO  FORMULA.   IT  IS  MOLDED  BY  PEOPLE  WHO  HAVE  DIVERSE 
INTERESTS  AND  CONCERNS.   THE  DUTY  OF  THE  JUDGE  IS  TO  HARMONIZE 
THESE  SEEMINGLY  CONFLICTING  VOICES  SO  THAT  FAIR  AND  EQUITABLE 
APPLICATION  OF  OUR  LAWS  OCCURS  IN  A  CONVENIENT  AND  ACCESSIBLE 
ENVIRONMENT.   WHERE  THE  JUDGE  HOLDS  COURT  AND  WHERE  THE  LITIGANTS. 
ATTORNEYS.  JURORS.  WITNESSES  AND  COURT  EMPLOYEES  LIVE  AND  HAVE 
THEIR  ROOTS.  INDELIBLY  COLORS  THE  PROCESS  BY  WHICH  THE  JUDGE 
IS  SUMMONED  TO  FASHION  JUSTICE.   SUFFOLK  COUNTY  DESERVES  TO  BE 
PART  OF  THIS  PROCESS.   H.R.  5619  ENABLES  SUFFOLK.  WITH  ITS  OWN 
DISTINCT  VALUES  OF  LAW  AND  ORDER.  TO  PARTICIPATE  FULLY  IN  AND 
REAP  THE  BENEFITS  OF  THE  TAILORED.  DELIBERATE  APPLICATION  OF 
JUSTICE. 

Thank  you  again  for  allowing  me  this  opportunity  to  state 
MY  case  for  Long  Island. 


%(mJ^ 
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UNITED  STATES  COURTS 

JUDICIAL  COUNCIL  or  THE  SECOND  CIRCUIT 
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April  10,  1984 


Mr.  William  E.  Foley 

Director 

Administrative  Office  of  the 

United  States  Courts 
Washington,  D,  C.  20544 

Dear  Mr.  Foley: 

This  is  to  Inform  you  that  the  Judicial  Council  of  the  Second 
Circuit  unanimously  supports  the  proposal  of  the  Board  of  Judges 
of  the  Eastern  District  of  New  York  that  Hauppauge,  Long  Island 
be  made  a  place  where  court  may  be  held  in  that  district.   In 
accordance  with  this  action  and  the  attached  resolution,  the 
Judicial  Council  and  the  Eastern  District  Board  of  Judges  will 
be  pleased  if  you  will  take  the  earliest  possible  steps  to  amend 
28  U.S.C.  SI  12(c)  and  begin  the  process  of  obtaining  space. 
There  are,  I  understand,  available  facilities  that  could 
possibly  serve  the  court's  purpose. 

Hauppauge  is  in  Suffolk  County,  Long  Island,  a  county  that  now 
has  a  population  in  excess  of  1.3  million  people.   Hauppauge  is 
35  miles  east  of  the  courthouse  that  was  recently  opened  at 
Unlondale,  in  Nassau  County,  and  would  seve  a  fast-growing  and 
populous  region.   As  you  know,  there  is  an  acute  shortage  of 
space  for  court  facilities  in  the  Eastern  District  of  New  York. 
Adding  Hauppauge  will  pemit  the  Administrative  Office  to 
resolve  a  portion  of  the  urgent  need  for  space  in  the  district 
at  the  relatively  low  costs  available  in  Suffolk  County,  rather 
than  responding  entirely  by  undertaking  much  higher  costs  for 
space  in  Brooklyn. 

Thank  you  for  your  assistance  in  this  matter.   Please  let  me 
know  if  I  or  any  of  us  can  provide  any  additional  information. 

Sincerely, 


Steven  Flanders 


SF:MF 


Chief  Judge  Feinberg 
Chief  Judge  Weinstein 
Mr.  Weare 
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BE  IT  RESOLVED  by  Che  Board  of  Judges,  United 
States  District  Court  for  the  Eastern  District 
of  New  York  that  Hauppauge  in  Suffolk  County  on 
Long  Island  be  designated  as  a  place  of  holding 
court  for  the  United  States  District  Court. 


Dated:    Brooklyn,  New  York 
March  20 ,/i984 


^c  K  B  .  H/e  i  n  s  t  e  i  n  ,  Chief  Judge 


•rrgV^ 


[Tr  k  asrrc  C  (fTt  ^*-e=i-n  o  ,     U  .  S  .  D  .  J 
nomas     "z.     P  la  t/£^   U  .  S  .  D  .  J  . 


H.enry     Bramwfe^l  1  \  U.S.  D.J. 


.0- 


Charles  P.  Sifton,  U.S. D.J 


Etrgsene    H.     Nickerson,     U.S.  D.J 


'trgN| 


cJc2^/J2 


J  o  s  e  {$  h    M .     Mc  Laugh  liq^,     U  •  S.  D.  J 


^'   "UuL^ 


I .     Leo    Glasser,     U.S. D.J 
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ij^  m. 


Frank  X.  Altimari,  U.S.D 


John  R.  Bartels,  U.S. D.J 


'/..^S 


^^-^J  acob  Mishler,  U.S.  D.J. 

Edward  R.  Neaher,  U.S. D.J. 
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Mr.  Kastenmeier.  We  thank  our  colleague  for  his  presentation. 
You  have  introduced  a  bill,  H.R.  5619,  which  achieves  what  you 
have  advocated  here.  I  am  not  aware  that  the  committee  will  have 
any  difficulty  accommodating  this  request. 

I  would  like  to  ask  this,  though.  I  am  not  soliciting,  but  over  the 
years  there  have  been  a  number  of  so-called  "housekeeping" 
changes  in  the  eastern  district  of  New  York,  not  necessarily  in 
your  district,  but  in  the  general  area  of  the  counties  outside  the 
city,  which  obviously  have  come  about  because  of  changes  in  popu- 
lation, transportation,  and  court  business. 

Is  there  anything  else  you  think  we  ought  to  be  looking  at  at  this 
time  in  terms  of  Greater  Long  Island  or  the  Eastern  District?  Are 
you  aware  of  other  problems? 

Mr.  Mrazek.  No;  I  am  not.  I  think  it  is  fair  to  say  that  in  terms 
of  population  changes,  there  was  an  absolutely  massive  shift  from 
the  city  to  suburban  counties  surrounding  the  city  and  fully  40  per- 
cent of  the  population  of  the  city  of  New  York  can  now  be  found  in 
just  the  two  counties  of  Nassau  and  Suffolk.  Nassau  has  basically 
stabilized  its  population;  Suffolk  is  still  growing  by  substantial  per- 
centages each  year. 

I  would  tend  to  think  that  at  some  point,  based  upon  continued 
shifts  in  population,  there  may  very  well  be  in  the  future  a  need 
for  a  new  judicial  district  on  Long  Island  to  serve  Nassau  and  Suf- 
folk Counties.  But  I  am  not  here  to  press  or  avare  for  the  establish- 
ment of  such  a  district.  I  can  say  that  my  office  was  able  to  secure 
the  support  of  the  chief  judge  and  all  of  the  judges  of  the  eastern 
district  court  for  this  type  of  interim  approach  to  resolve  a  serious 
problem  and  to  do  so  as  economically  as  possible. 

Mr.  Kastenmeier.  Do  either  the  gentleman  from  Kansas  or  the 
gentlewoman  from  Colorado  wish  to  question  Mr.  Mrazek? 

Mr.  Glickman.  I  just  would  mention  that  I  have  been  through 
Hauppauge  on  my  way  to  the  Hamptons  and  I  am  sure  that  is 
what  happens  to  a  lot  of  people.  I  was  aware  of  how  to  pronounce 
it,  I  think,  before  I  came  in  here  today. 

Mr.  Kastenmeier.  How  does  one  pronounce  it? 

Mr.  Glickman.  I  think  it  is  Hauppauge,  isn't  it?  Like  "hop-hog." 

Mr.  Mrazek.  I  have  heard  Hauppauge,  "apagie,"  Hapach, 
Hoppog.  I  think  any  one  of  those  would  be  acceptable.  The  chair- 
man of  the  Agriculture  Committee  refers  to  me  as  "Mazerkie," 
which  is  acceptable  to  me  as  well.  [Laughter.] 

Mr.  Kastenmeier.  In  any  event,  we  are  pleased  to  have  you 
appear  today.  Hopefully,  we  will  have  markup  later  today,  in 
which  case  we  hope  to  be  able  to  accommodate  your  request. 

Mr.  Mrazek.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kastenmeier.  Thank  you  to  the  gentleman  from  New  York. 

Now  the  Chair  would  like  to  call  our  next  witness,  Mr.  William 
Weller,  who  is  Director  of  Legislative  Affairs  for  the  Administra- 
tive Office  of  the  U.S.  Courts.  He  will  be  giving  us  the  views  of  the 
administrative  office  on  all  of  the  bills  before  us  today.  We  appreci- 
ate your  appearance. 
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TESTIMONY  OF  WILLIAM  WELLER,  LEGISLATIVE  AFFAIRS  OFFI- 
CER,  ADMINISTATIVE  OFFICE  OF  THE  U.S.  COURTS,  ACCOMPA- 
NIED BY  CHRISTY  E.  MASSIE,  COUNSEL,  LEGISLATIVE  AF- 
FAIRS, ADMINISTRATIVE  OFFICE  OF  U.S.  COURTS 

Mr.  Weller.  Thank  you,  Mr.  Chairman.  I  am  accompanied  today 
by  Christy  Massie  of  my  staff  at  the  Administrative  Office,  who,  in 
fact,  did  most  of  the  work  on  the  information  contained  in  this 
statement.  She  is  accompanying  me  so  that  if  I  get  into  trouble,  she 
can  bail  me  out. 

I  am  representing  Mr.  Foley,  who  regrets  that  he  cannot  be  here 
today  due  to  a  number  of  commitments  on  his  calendar  at  the 
office.  As  you  may  know,  he  was  on  annual  leave  last  week  and 
came  back  to  find  a  good  many  things  awaiting  his  attention. 

In  our  prepared  statement,  which  we  have  filed  with  the  subcom- 
mittee, we  followed  a  practice  which  we  have  followed  now  for  five 
Congresses  in  a  row  of  summarizing  for  you  the  findings  of  our  dis- 
trict courts  and  circuit  counsels  which  have,  at  this  subcommittee's 
request,  reviewed  each  of  the  proposals  on  the  agenda  today. 

The  Court  Administration  Committee  of  the  Judicial  Conference 
does  not  review  any  proposals  of  this  type  unless  both  the  District 
Court  and  the  Circuit  Council  have  both  approved  them.  So  the 
views  that  you  have  in  our  prepared  statement  have  gone  through 
the  district  court  judges  affected,  the  circuit  councils  with  adminis- 
trative responsibility  oversighting  the  district,  the  Court  Adminis- 
tration Committee  of  the  Judicial  Conference,  and  the  conference 
itself. 

I  will  not  go  into  details;  I  will  let  the  statement  stand  on  its  own 
and  try  to  answer  any  questions  you  may  have. 

On  the  remaining  piece  of  legislation  before  you,  concerning  the 
Federal  jurisdictional  amount-in-controversy  change,  the  judicial 
conference  does  not  recommend  passage  of  the  legislation.  The  con- 
ference's position  was  adopted  6  years  ago  when  an  earlier  change, 
which  resulted  in  this  legislation  being  before  you  now,  was  en- 
acted by  Congress. 

In  the  past  few  months,  because  of  the  question  about  the  confer- 
ence's adherence  to  its  previously  established  policy  position,  our 
Federal  Jurisdiction  Subcommittee  of  Court  Administration  and 
the  Court  Administration  Committee  itself  have  reviewed  this  pro- 
posal. Three  weeks  ago  in  Asheville,  NC,  the  Court  Administration 
Committee  unanimously  reaffirmed  its  opinion  on  behalf  of  the 
conference  that  this  legislative  change  would  not  be  desirable. 

The  Department  of  Justice's  prepared  remarks,  which  Mr.  Mul- 
lins  will  present  following  my  testimony,  are  excellent  in  terms  of 
discussing  what  is  at  issue.  We  defer  completely  to  the  views  ex- 
pressed by  the  Department  and  we  concur  in  them. 

[The  statement  of  Mr.  Foley  follows:] 
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Mr.  Chairman,  I  appear  before  your  subcommittee  today  to  provide  the  views  of 
the  Judicial  Conference  on  several  bills  relating  to  the  geographic  organization  of  the 
Federal  Courts.  On  behalf  of  the  Judicial  Conference,  let  me  express  our  genuine  thanks 
to  this  subcommittee  and  to  you  for  seeking  our  views  and  for  your  willingness  to  devote 
valuable  time  to  hearings  on  judicial  housekeeping. 

Most  of  the  bills  scheduled  would  amend  existing  sectipns  of  Chapter  5  of  title  28, 
United  States  Code,  to  implement  changes  in  the  geographical  or  organizational  configu- 
ration of  existing  Federal  Judicial  districts.  The  remaining  bill,  H.R.  3919,  would  amend 
sections  1337  and  1445  of  title  28,  United  States  Code,  to  repeal  the  amount  in  contro- 
versy requirement  in  certain  actions  arising  under  the  Interstate  Commerce  Act. 

CHANGES  IN  GEOGRAPfflCAL  OR  ORGANIZATIONAL  CONFIGURATIONS  OF  THE 
FEDERAL  JUDICIAL  DISTRICTS 

Although  the  proposed  changes  range  in  scope  —  from  the  addition  of  a  statutorily 
designated  location  for  the  holding  of  court  in  a  given  district,  to  the  creation  of  a  new 
division  —  there  is  one  factor  which  is  common  to  all  of  our  evaluations  of  the 
proposals:  a  duty  to  carefully  balance  the  needs  and  convenience  of  litigants  and  the  bar 
in  a  given  geographical  area  against  the  impact  upon  "the  orderly  administration  of 
justice"  in  that  and  contiguous  geographical  areas.  In  order  to  accomplish  that  duty,  it  is 
necessary  to  examine  the  statutory  provisions  which  control  the  implementation  of 
Chapter  5  provisions  and  the  Judicial  Conference  policy  which  governs  evaluations  of 
these  bills. 
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RELEVANT  STATUTORY  PROVISIONS  OF  TITLE  28 

Chapter  5  is  designed  to  respond  to  the  organizational  and  administrative  needs  of 
the  ninety-one  presently  existing  "non-territorial"  Article  HI  United  States  District 
Courts.  The  first  fifty-one  sections  of  Chapter  5  establish  the  organizational  structure 
of  the  district  courts  on  a  state-by-state  basis  and  designate  the  number  of  districts  per 
state,  the  statutorily  mandated  divisions  per  district,  if  any,  and  the  places  of  holding 
court  for  each  division  and/or  district.  These  are  the  sections  that  the  pending  bills  seek 
to  amend.   However,  in  order  to  evaluate  each  of  these  bills,  I  believe  that  four  other 
sections  of  Chapter  5  —  dealing  directly  with  the  scheduling  of  court  sessions  —  and 
section  462  —  controlling  the  provision  of  quarters  and  accommodations  (courtrooms, 
chambers,  and  court  office  space)  —  are  also  relevant  —  because  they  have  historically 
influenced  the  introduction  of  bills  similar  to  those  before  you  today. 

Read  in  conjunction  with  each  other,  sections  138  through  141  confer  upon  each 
district  court  extensive  scheduling  flexibility.  Formal  terms  of  court  are  not  only  not 
required,  they  are  prohibited  under  section  138.   When  Congress  enacted  section  138,  as 
well  as  sections  139  through  141,  in  1963,  its  objective  was: 

...to  provide  that  the  district  courts  shall  be  always  open...,  to 
abolish  terms  of  court  and  to  regulate  the  sessions  of  the 
courts.... 
Formal  terms  were  abolished  because,  "[lilnder  common  law  the  phrase  'formal  terms  of 
court'  had  very  definite  significance  with  respect  to  pleading,  practice,  and  procedure" 
which  restricted  a  court's  ability  to  mold  its  schedules  to  its  workloads.  See  H.  Rep.  No. 
96,  88th  Cong.,  1st  Bess.,  1  -  2  (1963). 
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As  a  result  of  Congress'  action  in  1963,  federal  district  courts  today  sit  in  either 
"regular"  or  "special"  sessions.   Under  section  139  "regular"  sessions  of  court  are  fixed  by 
the  local  rules  of  each  court  in  locations  "statutorily  designated"  in  the  organizational 
sections  of  Chapter  5  (81  -  131),  and  such  "regular"  sessions  may  be  set  as  "continuous" 
sessions,  which  run  year-long.  Almost  all  district  courts  are  today  setting  "continuous" 
sessions  in  several  communities.   Under  section  140  each  individual  court  may,  upon  its 
own  order,  adjourn  a  "regular"  session  at  a  given  location  "for  insufficient  business  or 
other  good  cause."   With  approval  of  the  judicial  council  which  oversees  the  administra- 
tion of  its  business  (See  28  U.S.C.  S332),  a  district  court  can  ,»lso,  under  section  141. 
"pretermit"  any  regular  session  for  the  same  reasons.  In  this  context,  the  court's  action 
constitutes  a  literal  suspension  of  activity  at  a  given  location,  either  indefinitely  or  for  a 
time  certain.  Finally,  section  141  fully  authorizes  a  district  court  to  schedule  "special" 
sessions  at  any  location,  if  the  business  before  the  court  requires  such  a  session,  and 
expressly  provides  that  "any  business"  may  be  transacted  at  a  "special"  session  which 
might  be  transacted  at  a  "regular"  session. 

In  summary,  a  district  court,  subject  only  to  the  oversight  of  its  circuit  council 
and  Congress,  is  authorized  to  sit  when  and  where  it  believes  best  in  order  to  properly 
manage  its  workload.  In  reality  the  scheduling  of  sessions  of  court  in  a  given  community 
is  not  contingent  upon  that  community  being  "statutorily  designated"  in  sections  81 
through  131  of  Chapter  5  at  all.   Why,  then,  are  significant  numbers  of  bills  introduced  in 
almost  every  Congress  to  "statutorily  designate"  specific  communities  as  places  at  which 
"court  shall  be  held"?   Section  462  provides  the  answer  to  that  question. 


20 


Section  462  —  Court  Accommodations 

(a)  Sessions  of  courts  of  the  United  States  (except  the 
Supreme  Court)  shall  be  held  only  at  places  where  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  provides  accommo- 
dations, or  where  suitable  accommodations  are  furnished  without  cost 
to  the  judicial  branch. 

(b)  The  Director  of  the  Administrative  Office  of  the  United 
States  Courts  shall  provide  accommodations,  including  chambers  and 
courtrooms,  only  in  places  where  regular  sessions  of  court  are  autho- 
rized by  law  to  be  held,  but  only  if  the  judicial  council  of  the  appro- 
priate circuit  has  approved  the  accomodations  as  necessary, 
(emphasis  added) 

In  essence  then,  statutorUy  designating  a  community  in  sections  81-131  of  Chapter  5  is 
not  a  necessary  prerequisite  to  a  court  sitting  in  a  community;  it  is  however,  a  very 
definite  prerequisite  to  building  a  courthouse  there  or  leasing  commercial  space  for 
courtrooms,  chambers,  and  offices. 

When  Judge  Hunter  testified  before  this  subcommittee  during  the  Ninety-fifth 
Congress,  on  legislation  similar  to  the  bills  before  you  today,  he  stated: 

Frankly,  the  statutory  designation  of  a  location  very  often 
yields  only  one  benefit  while  generating  two  pragmatic  problems.  A 
Member  of  Congress,  petitioned  by  his  constituents  to  obtain  a  statu- 
tory designation  for  a  community,  can  easily  "get  himself  off  the 
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hook"  by  having  the  statute  amended.  At  that  point  he  has  served  his 
community,  and  the  decision  to  sit  in  that  community  or  not  falls 
squarely  upon  the  shoulders  of  the  court. 

Frequently,  the  first  problem  arises  immediately:  The  local 
bar  begins  petitioning  the  court  to  visit  the  community  for  a  regular 
session.   When  the  court  fails  to  do  so  because  enough  business  does 
not  exist  to  justify  the  session,  the  next  problem  arises:  Suggestions 
emerge  that  if  only  a  new  courthouse  were  constructed,  a  regular 
judicial  presence  would  be  achieved. 

While  there  is  no  absolute  evidence  that  a  large  expensive 
courthouse,  in  and  of  itself,  attracts  judicial  business,  if  that  is  true,  I 
would  suggest  that,  given  today's  caseload  burdens,  the  last  thing  our 
courts  need  are  additional  courthouses  generating  additional  business. 

Regrettably,  courthouses  once  built  do  occasionally  "draw  business."   More  regret- 
table, however,  may  be  the  fact  that  many  of  them  do  not  draw  enough  to  justify  their 
existence;  and  busy  courts  cannot  afford  to  spend  judges'  time  there  when  the  work  exists 
elsewhere.  Then  the  Admininstrative  Office  is  called  before  the  Appropriations  or  Public 
Works  Committees  of  Congress  to  explain  why  a  courthouse  the  judiciary  never  wanted  is 
not  being  "properly  utilized." 

For  purposes  of  this  statement  today,  I  would  only  reiterate  the  obvious  fact  that 
not  building  an  unnecessary  courthouse,  and  not  leasing  unneeded  commercial  space  is  an 
ever-more  essential  saving  of  taxpayer  dollars,  and  frequently  the  cost  can  be  most 
easily  avoided  by  simply  not  "statutorily  designating"  the  community  — 
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unless  there  is  a  strong  evidence  of  a  great  deal  of  court  work  to  be  done  there.  The 
purpose  of  section  462  should  not  be  frustrated  by  prolifically  amending  sections  81  - 
131. 

JUDICIAL  CONFERENCE  POUCY 

When  Judge  Hunter  appeared  before  this  subcommittee  in  June  of  1978  and  Mr. 
Macklin  appeared  in  August  of  1980,  they  both  explained  the  history  of  the  oolicy  which 
the  Judicial  Conference  has  developed  since  1959.  Therefore,  I  wiU  not  repeat  that 
history.  In  September  of  1978,  as  a  direct  result  of  this  subcommittee's  hearings,  the 
Judicial  Conference  adopted  special  procedures  for  consideration  of  proposals  to  modify 
judicial  districts.  In  October  of  1978,  the  Director  of  the  Administrative  Office  of  the 
U.S.  Courts  transmitted  the  revised  policy  to  aU  judges  and  courts.  A  copy  of  the  trans- 
mittal is  attached  to  this  statement  as  Appendix  "A". 

Under  that  policy,  you  will  note  that  the  Conference  does  not  consider  a  proposed 
change  in  geographical  or  organizational  configuration  unless  both  the  district  court  and 
judicial  council  of  the  circuit  affected  have  approved  the  change  and  filed  a  brief  report 
summarizing  their  reasons  therefor.  The  judges  of  the  individual  district  courts  know 
their  districts  best.  The  members  of  the  judicial  councils  of  the  circuits  are  statutorily 
responsible  for  "the  effective  and  expeditious  administration  of  the  business  of  the 
courts"  within  their  circuits.  Therefore,  the  Court  Administration  Committee  will  not 
even  review  a  proposal  unless  both  the  individual  court  and  the  council  have  approved. 
This,  however,  does  not  automatically  preclude  disapproval  by  the  Judicial  Conference. 
The  Judicial  Conference  weighs  the  proposal  on  its  own  merits  to  see  if  it  justifies 
approval  in  terms  of  workload  at  the  designated  location. 
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Thus  far,  the  Judicial  Conference  has  a  general  record  of  approval  of 
consolidation  and  disapproval  of  proliferation.  In  general  the  greater  the  number  of 
divisions  and  locations  for  holding  court,  the  less  efficient  the  administration  of  justice 
within  the  district.  Even  though  a  change  might  benefit  one  county  or  one  community, 
the  change  might,  in  actuality,  result  in  an  overall  reduction  in  "access  to  justice"  for  all 
litigants  in  the  affected  district.   A  change  should  only  be  statutorily  designated  when 
there  has  been  a  showing  of  strong  and  compelling  need.  Therefore,  for  many  years  now, 
the  Judicial  Conference  has  consistently  recommended  the  consolidation  of  district  court 
divisions  and  the  reduction  of  numbers  of  places  of  holding  cqurt. 

Obviously,  different  factors  influence  each  assessment;  and,  given  the  peculiar- 
ities and  special  factors  prevailing  in  specific  communities,  they  should.  Obviously,  if  a 
district  encompasses  mountainous  terrain  in  which  traveling  even  a  short  distance  may  be 
difficult,  there  is  a  clear  need  for  several  court  locations.  The  same  may  be  said  of  a 
district  encompassing  a  vast  geographical  expanse,  such  as  those  in  Texas;  in  these  cases 
the  long  distances  which  must  be  traveled  are  a  factor  which  must  be  considered  in 
assessing  the  need  for  changes.  Frequently,  assessments  reduce  themselves  to  a  question 
of  whether  it  is  more  reasonable  to  ask  litigants  and  lawyers  to  go  to  the  court  or  to  ask 
the  court  to  come  to  them. 

With  all  of  these  observations  in  mind,  let  me  address  the  bills  pending  today.  I 
will  try  to  comment  on  all  bills  which  have  similar  changes  in  organizational  or  geograph- 
ical configurations  together. 
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MVISION  CHANGES  WITHIN  DISTRICTS 

Georgia -H.R.  813 

This  bill  would  amend  28  U.S.C.  §  90(a)  by  transferring  the  counties  of  Cherokee, 
Fannin,  Gilmer  and  Pickens  from  the  Atlanta  Division  of  the  Northern  District  of 
Georgia  to  the  Gainesville  Division  of  the  Northern  District  of  Georgia.  Both  the 
District  Court  for  the  Northern  District  of  Georgia  and  the  Judicial  Council  for  the 
Eleventh  Circuit  have  approved  the  transfer  of  Fannin,  Gilmer,  and  Pickens  Counties,  but 
not  Cherokee.  The  district  court  and  the  judicial  council  both  felt  that  the  interests  of 
the  public  and  the  federal  judicial  system  would  best  be  served  by  retaining  Cherokee 
County  in  the  Atlanta  division  for  the  foUowing  reasons: 

1.  A  new  four-lane  limited  access  highway  has  been  completed  that  would  connect 
Canton,  the  county  seat  of  Cherokee  County,  to  Altanta.   Mileage  to  Atlanta  would 
be  approximately  58  miles  and  driving  time  only  about  one  hour.   Driving  time  to 
Gainesville  would  be  longer  and  on  a  less  desirable  road. 

2.  Because  of  its  proximity  to  the  Atlanta  metropolitan  area,  Cherokee  County  is 
experiencing  dramatic  growth.   With  such  growth,  an  increase  in  civil  and  criminal 
business  from  that  county  is  a  reasonable  expectation.  The  Federal  district  court 
facilities  in  Atlanta  are  more  than  adequate  to  handle  an  increase.   Moving  cases  to 
the  Gainesville  division  will  entail  additional  costs  for  both  new  facilities  and 
personnel. 
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3.       A  large  number  of  residents  already  work  in  Atlanta  and  commute  daily.   Most  of 

the  services  now  available  in  the  county  come  from  Atlanta. 
Therefore  the  Judicial  Conference,  upon  recommendtion  of  the  Court  Administration 
Committee,  has  approved  the  transfer  of  all  counties  except  Cherokee. 

niinois-H.R.  1579 

This  bill  would  amend  28  U.S.C.  S  93  by  transferring  the  counties  of  McHenry  and 
DeKalb  from  the  Eastern  Division  of  the  Northern  District  of  Illinois  to  the  Western 
Division  of  the  Northern  District  of  Illinois.  Both  the  District  Court  for  the  Northern 
District  of  Illinois  and  the  Judicial  Council  for  the  Seventh  Circuit  have  approved  the 
transfer  of  McHenry  and  DeKalb  Counties. 

At  present  the  judge  who  is  assigned  to  the  Western  division,  centered  in  Rock- 
ford,  serves  there  only  on  a  part-time  basis  and  serves  the  remainder  of  his  time  in  the 
Eastern  Division.  It  is  contemplated  that  the  increase  in  filings  due  to  the  transfer  may 
well  justify  his  spending  full  time  there.   Due  to  the  fact  that  the  dockets  in  Chicago  are 
vastly  overcrowded,  the  transfer  would  lighten  the  caseload  in  Chicago  and  increase  the 
caseload  in  Rockford  where  the  facilities  are  more  than  adequate  to  handle  the  increase. 

In  addition  the  bar  associations  of  both  counties  have  passed  resolutions  requesting 
the  transfer  because  Rockford  is  more  convenient  for  the  lawyers  and  litigants  of 
McHenrv  and  DeKalb  Counties. 
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It  is  the  view  of  the  District  Court  and  the  Judicial  Council  affected  that  no 
serious  dislocation  of  the  activities  of  the  Federal  Court  would  result.  Therefore,  the 
Judicial  Conference,  upon  recommendations  of  the  Court  Administration  Committee,  has 
approved  the  transfer  of  both  counties. 

Texas  -  H.R.  4662 

This  bill  would  amend  28  U.S.C.  S  124  by  creating  a  McAUen  Division  in  the 
Southern  District  of  Texas  and  designating  McAUen  as  the  place  of  holding  court  in  the 
new  division.  The  Brownsville  Division  currently  serves  the  counties  of  Willacy, 
Cameron,  Hidalgo  and  Starr.  This  bill  would  transfer  Hidalgo  and  Starr  Counties  from 
the  BrownsvUle  Division  to  the  new  McAUen  Division  in  the  Southern  District  of  Texas. 
Both  the  District  Court  for  the  Southern  Division  of  Texas  and  the  Judicial  Council  of 
the  Fifth  Circuit  have  approved  the  establishment  of  the  new  division  and  the  designation 
of  McAUen  as  the  place  of  holding  court. 

The  district  court  and  the  judicial  council  both  felt  that  a  jurisdictional  division  of 
the  work  at  the  BrownsviUe  Division  would  effectively  improve  the  administration  of 
justice  and  aUeviate  problems  creating  undue  economic  burdens  for  the  foUowing 

reasons: 

1.  The  vast  geographic  area  of  the  BrownsvUle  Division  necessitates  large 
travel  costs  for  court  and  executive  branch  employees.  Hidalgo  and  Starr 
are  the  two  counties  the  farthest  away  from  Brownsville, 

2.  The  bar  associations  of  both  Hidalgo  and  Starr  Counties  support  the  creation 
of  the  new  division  because  of  the  convenience  of  the  laywers  and  the  liti- 
gants, as  weU  as  cost  savings  to  the  litigants. 
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3.  The  high  incidence  of  criminal  arrests,  one  of  the  highest  in  the  nation, 
requires  the  transporting  of  all  prisoners  to  Brownsville,  causing  costly 
security  and  transportation  problems. 

4.  The  transportation  problems  are  compounded  by  the  resulting  overcrowding 
of  local  jail  facilities.  This  creates  a  substantial  hardship  which,  therefore, 
requires  the  avaUability  of  other  more  costly  housing. 

5.  The  Brownsville  jury  wheel  includes  a  mix  of  jurors  from  all  four  counties. 
Due  to  the  vast  geographic  area  involved,  this  increases  juror  cost  to  the 
government  and  creates  an  inconvenience  for  the  citizens  involved.  It  has 
been  estimated  by  the  clerk  of  the  Southern  District  of  Texas  that  of  those 
summoned  last  year  approximately  42  percent  were  from  Cameron  and 
Willacy  Counties  and  55  percent  were  from  Hidalgo  and  Starr  Counties.  The 
clerk  estimates  that  the  establishment  of  the  McAllen  Division,  comprising 
Hidalgo  and  Starr  Counties,  would  save  $24,000  each  year  in  jury  costs  alone. 

6.  All  of  the  executive  agencies  involved  with  the  court  already  have  existing 
duty  stations  or  offices  located  in  the  McAllen  area.  All  agencies  anticipate 
significant  savings  in  cost  in  such  areas  as  travel,  per  diem,  transportation, 
vehicle  depreciation,  telecommunications,  extra  and  overtime  personnel  and 
prisoner  housing  costs. 

7.  McAllen  currently  has  a  U.S.  Federal  Building  which  could  be  easily 
remodeled  to  provide  suitable  courtrooms,  judge's  chambers  and  clerk's 
offices.   With  a  projected  savings  of  $431,400  annually,  occasioned  by  the 
creation  of  the  new  division,  the  net  cost  of  the  remodeling  could  be  quite 
negligible. 
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Therefore,  the  Judicial  Conference,  upon  recommendation  of  the  Court  Administration 
Committee,  has  approved  the  establishment  of  the  new  McAllen  Division  and  the 
designation  of  McAllen  as  the  place  of  holding  court  in  the  new  division. 

Places  of  Holding  Court 
New  Jersey  -  H  Jl.  313 

This  bill  would  amend  28  U.S.C.  §  1 1 0  by  designating  Paterson  as  an  additional 
place  of  holding  court  in  the  District  of  New  Jersey.  Both  the  District  Court  for  the 
District  of  New  Jersey  and  the  Judicial  Council  of  the  Third  Circuit  have  disapproved  the 
designation  of  Paterson  as  a  place  of  holding  court. 

It  is  the  view  of  both  the  district  court  and  the  judicial  council  that  caseload 
statistics  indicate  that  such  a  change  is  neither  administratively  nor  financially  justi- 
fiable. In  addition,  the  following  factors  influenced  the  decision  of  both  the  district 
court  and  the  judicial  council: 

1.  Recent  population  figures  indicate  that  the  area  in  which  Paterson  is  located 
is  experiencing  a  decline  in  population,  whUe  substantial  gains  have  been 
made  in  other  parts  of  the  state. 

2.  Paterson  is  only  fifteen  mUes  from  Newark,  site  of  the  existing  Federal 
court.  All  public  rail  and  bus  transportation  connects  with  Newark.  There- 
fore, it  is  not  inconvenient  to  travel  the  distance  to  Newark. 

3.  Since  Paterson  is  within  fifteen  miles  of  the  existing  facility  in  Newark,  the 
cost  factor  would,  therefore,  be  unreasonable.  In  addition  to  making 
provisons  for  a  judge  and  personal  staff,  provision  must  be  made  for 
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supporting  personnel  of  the  court  —  the  office  of  the  clerk,  bankruptcy 
judge,  probation  officer,  magistrate  and  court  reporters  —  and  personnel  of 
the  Department  of  Justice,  the  U.S.  Attorney  and  the  U^.  Marshal. 
4.         At  present  there  are  plans  to  build  a  new  Federal  facility  in  Newark,  where 
there  is  already  a  shortage  of  courtrooms.  In  addition.  New  Jersey  received 
three  new  judgeships  as  a  result  of  the  enactment  of  the  Bankruptcy 
Amendments  and  Federal  Judgeships  Act  of  1984.  Therefore,  with  a  new 
facility  at  Newark,  there  would  be  no  need  to  expend  additional  funds  for 
Federal  facilities  at  Peterson. 
When  the  relevant  factors  of  size,  density,  distribution  of  population,  travel  time, 
convenience  to  judges,  litigants,  attorneys  and  jurors,  and  cost  to  taxpayers  are  taken 
into  account,  it  is  readilv  apparent  that  there  is  no  genuine  need  for  a  resident  Federal 
judicial  presence  in  Paterson.  Therefore,  the  Judicial  Conference,  upon  recommendation 
of  the  Court  Administration  Committee,  has  not  approved  the  designation  of  Paterson, 
New  Jersey  as  a  place  of  holding  court. 

Kentucky  -  H.R.  2329 

This  bill  would  amend  28  U.S.C.  §  97  by  designating  Hopkinsville  as  an  additional 
place  of  holding  court  in  the  Western  District  of  Kentucky.  The  District  Court  for  the 
Western  District  of  Kentucky  recommended  that  no  action  be  taken  on  this  matter  by  the 
Judicial  Council  of  the  Sixth  Circuit.  However,  the  Judicial  Council  reviewed  the  bill 
and  unanimously  concluded  that  Hopkinsville  should  not  be  approved  as  an  additional 
place  of  holding  court. 


46-215   0-85-2 
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The  council  did  not  believe  that  enough  case-related  work  was  arising  in  the  area 
to  be  served  by  Hopkinsville  to  warrant  the  administrative  burden  of  an  additional  statu- 
tory designation.  At  present,  the  district  is  authorized  to  hold  court  in  four  locations, 
actually  does  so,  and  occasionally  holds  special  sessions  in  additional  locations  for  the 
convenience  of  the  public.  In  addition  the  U.S.  Attorney  neither  endorsed  nor  opposed 
the  bill.   Only  the  Christian  County  Bar  Association  has  recommended  approval. 

Under  controlling  Conference  policy,  "Only  when  a  proposal  has  been  approved 
both  by  the  district  court  affected  and  by  the  appropriate  cir^cuit  council,  and  only  after 
both  have  filed  a  brief  report  summarizing  their  reasons  for  their  approval  with  the 
Court  Administration  Committee,  shall  that  Committee  review  the  proposal  and  recom- 
mend action  to  the  Judicial  Conference".  Since  the  Judicial  Council  of  the  Sixth  Circuit 
did  not  approve  the  designation  of  Hopkinsville  as  a  place  of  holding;  and  since,  there- 
fore, the  Court  Administration  Committee  could  not  recommend  approval  to  the  Judicial 
Conference,  we  recommend  that  H.R.  2329  not  be  enacted.. 

Louisiana  -  H.R.  3604 

This  bill  would  amend  28  U.S.C.  §  98(a)  by  designating  Houma  as  an  additional 
place  of  holding  court  for  the  Eastern  District  of  Louisiana.  The  Judicial  Conference, 
upon  recommendation  of  the  Court  Administration  Committee,  has  approved  the  designa- 
tion of  Houma,  Louisiana,  as  a  place  of  holding  court.  This  particular  provision  was 
enacted  into  law  on  July  10,  1984,  when  the  President  signed  the  Bankrutpcy  Amendment 
and  Federal  Judgeship  Act  of  1984,  as  section  203(b). 
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nUnois  -  H.R.  4179 

This  bill  would  amend  28  U.S.C.  §93(b)  by  designating  Champaign/Urbana  as  an 
additional  place  of  holding  court  in  the  Central  District  of  Illinois.  Both  the  District 
Court  for  the  Central  District  of  Illinois  and  the  Judicial  Council  for  the  Seventh  Circuit 
have  approved  the  designation. 

It  is  the  view  of  the  district  court  and  the  judicial  council  that  the  caseload  statis- 
tics for  the  area  in  question  do  indeed  justify  the  addition  of  "Champaign/Urbana  as  a 
place  of  holding  court.  In  addition  the  following  factors  influenced  their  decision: 

1.  At  present  DanviUe  is  the  site  of  the  Federal  District  Court  for  the  Central 
District  of  Illinois  for  the  eastern  part  of  the  state  and  is  located  on  the  far 
eastern  side  of  the  state,  only  eight  miles  from  the  Indiana  Border. 
Champaign/Urbana  is  more  centrally  located  to  the  bulk  of  the  population  in 
that  part  of  the  state  and  is  within  the  largest  county  in  the  division. 

2.  Danville  is  served  by  one  interstate  highway  while  Champaign/Urbana  is 
served  by  three.  In  addition  superior  air  and  bus  service  to 
Champaign/Urbana  makes  it  more  accessible  than  Danville.  Amtrak  stops  in 
Champaign/Urbana,  but  does  not  stop  in  DanviUe.  Therefore, 
Champaign/Urbana  is  much  more  accessible  than  Danville. 

3.  DanviUe  has  inadequate  facilities  to  handle  its  present  caseload. 

4.  The  University  of  lUinois  CoUege  of  Law  is  located  in  Champaign/Urbana. 
The  law  library  and  law  students  would  be  of  great  assistance  to  the  judges, 
their  staff  and  the  Federal  district  court  in  general. 
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Therefore,  the  Judicial  Conference,  upon  recommendation  of  the  Court  Administration 
Committee,  has  approved  the  designation  of  Champaign/Urbana  as  a  place  of  holding 
court  for  the  Central  District  of  Illinois. 

New  York -H.R.  5619 

This  bill  would  amend  28  U.S.C.  S  112(c)  by  designating  Hauppauge  as  an  addi- 
tional place  of  holding  court  for  the  Eastern  District  of  New  York.  Both  the  District 
Court  for  the  Eastern  District  of  New  York  and  the  Judicial  Council  for  the  Second 
Circuit  have  approved  the  designation. 

The  district  court  and  the  judicial  council  both  felt  that  the  interest  of  the  public 
and  the  Federal  Judicial  System  would  be  best  served  by  designating  Hauppauge  as  a 
place  of  holding  court  for  the  following  reasons: 

1.  Hauppauge  is  in  the  Western  portion  of  Suffolk  County,  Long  Island,  which  is 
the  most  populous  county  (outside  Brooklyn  and  Oueens). 

2.  Hauppauge  is  thirty-five  minutes  east  of  the  existing  facility  at  Uniondale  in 
Nassau  County.  Although  this  may  seem  like  a  short  distance,  the  commute 
is  along  the  Long  Island  Expressway  which,  because  of  heavy  traffic,  is  time- 
consuming  and  burdensome  for  litigants. 

3.  At  present  the  district  as  a  whole  desparately  needs  a  new  federal  court 
facility.  As  a  result  of  the  enactment  of  the  Bankruptcy  Amendments  and 
Federal  Judgeships  Act  of  1984,  two  additional  judgeships  were  created, 
making  the  shortage  more  acute. 

4.  The  district  as  a  whole  recently  experienced  a  caseload  increase  of  thirty- 
two  percent.  Suffolk  County  accounted  for  40  perent  of  the  total  caseload. 
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There  has  been  no  opportunity  as  yet  for  the  Court  Administration  Committee  to 
submit  to  the  Judicial  Conference  its  recommendation  of  the  designation  of  Hauppauge 
as  a  place  of  holding  court.  But,  due  to  the  approval  of  both  the  District  Court  for  the 
Eastern  District  of  New  York  and  the  Judicial  Council  for  the  Second  Circuit,  we  would 
recommend  enactment  of  this  legislation. 

Colorado  -  H.R.  5994 

This  bill  would  amend  28  U.S.C.  §  85  by  designating  Boulder  as  an  additional  place 
of  holding  court  for  the  District  of  Colorado.  Both  the  District  Court  for  the  District  of 
Colorado  and  the  Judicial  Council  for  the  Tenth  Circuit  have  approved  the  designation 
for  the  following  reasons: 

1.  Colorado  is  a  mountainous  state.  This  necessitates  large  government  costs 
for  jurors  traveling  from  Boulder  to  Denver.  The  time  and  expense  are  also 
burdensome  to  litigants  and  attorneys. 

2.  The  Fleming  School  of  Law  is  located  on  the  University  of  Colorado  campus 
in  Boulder.   We  have  been  assured  that  the  moot  courtroom  located  there 
would  be  available  for  the  use  of  the  district  court  at  no  cost  to  the  Judi- 
ciary. In  addition,  the  law  library  and  law  students  would  be  of  great 
assistance  to  the  judge,  his  or  her  staff  and  the  Federal  district  court  in 
general. 

Therefore,  the  Judicial  Conference,  upon  recommendation  of  the  Court  Admin- 
istration Committee,  has  approved  designation  of  Boulder  as  a  place  of  holding  court  for 
the  District  of  Colorado. 
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Vermont  -  H.R.  5777 

This  bill  would  amend  28  U.S.C.  §  126  by  designating  Bennington  as  an  additional 
place  of  holding  court  for  the  District  of  Vermont.  Both  the  District  Court  for  the 
District  of  Vermont  and  the  Judicial  Council  of  the  Second  Circuit  have  approved  the 
designation. 

Both  the  district  court  and  the  judicial  council  felt  that  an  additional  Federal 
presence  in  the  lower  two  counties  would  enhance  service  to  the  people  of  Vermont. 
Vermont  has  two  judges  on  active  status.  In  addition  a  third  judge  has  taken  senior  status 
and  is  still  hearing  cases.  This  judge  has  indicated  his  willingness  to  serve  in  Bennington. 

Therefore,  the  Judicial  Conference,  upon  recommendation  of  the  Court  Adminis- 
tration Committee,  has  approved  designation  of  Bennington  as  a  place  of  holding  court  in 
the  District  of  Vermont. 

Georgia -H.R. 

To  our  knowledge,  no  bill  has  yet  been  introduced  embodying  a  proposed  revision 
in  designated  locations  for  holding  court  in  the  Southern  District  of  Georgia  which 
actually  originated  with  the  court  itself.  The  proposal  would  amend  28  U.S.C.  S  90(a)(b) 
by  changing  the  headquarters  of  the  Swainsboro  Division  of  the  Southern  District  of 
Georgia  to  Statesboro,  by  renaming  the  division,  the  "Statesboro"  Division  of  the 
Southern  District  of  Georgia,  and  by  repealing  the  designation  of  Swainsboro  as  a  place 
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of  holding  court.  Both  the  District  Court  for  the  Southern  District  of  Georgia  and  the 
Judicial  CouncU  of  the  Fifth  Circuit  Court  of  Appeals  (Georgia  is  now  in  the  Eleventh 
Circuit)  have  approved  this  change  for  the  following  reasons: 

1.  The  court  facilities  in  Swainsboro  are  wholly  inadequate  and  in  disrepair.  If 
this  legislation  is  enacted,  the  court  facilities  in  Swainsboro  will  be  closed. 

2.  Statesboro  has  new  state  court  facilities  which  can  be  used  with  no  cost  to 
the  Judiciary. 

Therefore,  the  Judicial  Conference,  upon  recommendation  of  the  Court  Administration 
Committee,  has  approved  the  change  of  the  place  of  holding  .court  for  the  Swainsboro 
Division  of  the  Southern  District  of  Georgia  from  Swainsboro  to  Statesboro  and  the 
change  of  the  name  of  the  division  to  the  Statesboro  Division. 

AMOUNT-IN-CONTROVERSY  REQUIREMENT  IN  CERTAIN  ACTIONS  ARISING  UNDER 
THE  INTERSTATE  COMMERCE  ACT 

H.R.  3919  would  amend  sections  1337  and  1445  by  removing  the  requirement  of  an 
amount  in  controversy  for  some  actions  involving  common  carriers  under  the  Interestate 
Commerce  Act.  This  particular  requirement  was  added  in  1978  by  the  95th  Congress.  I 
will  not  repeat  the  history  and  reasoning  behind  the  addition  of  this  requirement.  Suffice 
it  to  say  that  the  history  and  reasoning  that  justified  enactment  by  the  95th  Congress  has 
not  changed.  The  probability  of  increasing  the  workload  in  the  Federal  district  courts  as 
a  result  of  not  having  an  amount  in  controversy  requirement  in  these  cases  is  just  as  real 
today  as  it  was  in  1978. 

As  you  i<now,  the  Judicial  Conference  supported  repeal  of  the  jurisdictional 
amount  under  the  general  Federal  question  statute,  28  U.S.C.  §1331,  enacted  in  1980.  At 
that  time,  the  Judicial  Conference  was  greatly  concerned  about  adding  substantial 
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numbers  of  cases  that  have  minimal  amounts  in  controversy  under  specific  statutes.   One 
such  instance  that  Congress  concurrently  recognized  was  cases  arising  under  the 
consumer  product  safety  laws.  Pub.  L.  96-486,  §3(a),  94  Stat.  2369,  December  1,  1980, 
amending  Pub.  L.  92-573,  §23,  86  Stat.  1226,  October  27,  1972  (15  U.S.C.  S2072{a)) 
(retaining  $10,000  jurisdictional  amount  in  consumer  product  safety  cases). 

We  can  foresee  substantial  numbers  of  minor  cases  arising  under  §1337  provisions, 
relating  to  the  Interstate  Commerce  Act,  as  it  would  be  amended  by  the  bill.  One 
instance  of  a  Itirge  number  of  non-joinable,  non-class  action  daims  for  small  amounts  of 
overcharging  in  shipping,  fUed  in  a  single  district  court,  is  already  a  matter  of  record. 
See  Appendix  B,  showing  Commerce  cases  for  the  District  of  Massachusetts.  This  group 
of  cases  was  the  underlying  reason  for  imposing  the  $10,000  jurisdictional  amount.  Pub. 
L.  95-486,  §9,  92  Stat.  1629,  1633,  October  20,  1978.  Federal  court  resources  would  be 
strained  further  than  they  are  today  if  the  courts  were  required  to  handle  the  large 
number  of  trivial  claims  that  would  arise  from  repeal  of  the  jurisdictional  amount. 
Accordingly,  the  Judicial  Conference  would  not  recommend  the  enactment  of  this 
measure. 

Mr.  Chairman,  that  concludes  my  prepared  statement.  I  would  again  note  that  we 
very  much  appreciate  your  affording  us  this  opportunity  to  present  our  views  on  these 
bills  and  their  potential  impact  on  the  administration  of  justice  in  the  Federal  courts. 


WILLIAM    E     FOLEY 
DIRECTOR 


JOSEPH  F    SPANIOL.JR, 
DEPUTV   DIRECTOR 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,    D.C.    20544 

October  12,  1978 


MEMORANDUM  TO  ALL  CIRCUIT  COURT  JUDGES 
DISTRICT  COURT  JUDGES 
CIRCUIT  EXECUTIVES 


The  Judicial  Conference  of  the  United  States,  after  a  review  of  its 
policy  governing  the  evaluation  of  legislative  proposals  to  authorize 
locations  as  statutorily  designated  places  of  holding  court  or  to  implement 
changes  in  the  organizational  or  geographical  configuration  of  individual 
judicial  districts,  approved  at  its  September  1978  meeting  the  following 
clarified  statement  of  policy: 

The  Judicial  Conference  reaffirms  its  previously  stated  belief 
that  changes  in  the  geographical  configuration  and  organization 
of  existing  federal  judicial  districts  should  be  enacted  only 
after  a  showing  of  strong  and  compelling  need.  Therefore,  when- 
ever Congress  requests  the  Conference's  views  on  bills  to: 

1.  create  new  judicial  districts; 

2.  consolidate  existing  judicial  districts  within 

a  state; 

3.  create  new  divisions  within  an  existing  judicial 

district; 

4.  abolish  divisions  within  an  existing  judicial 

district; 

5.  transfer  counties  from  an  existing  division  or 

district  to  another  division  or  district; 

6.  authorize  a  location  or  community  as  a  statutorily 

designated  place  at  which  "court  shall  be  held" 
under  Chapter  5  of  title  28  of  the  United  States 
Code;  or 

7.  waive  the  provisions  of  Section  142  of  title  28, 

United  States  Code  respecting  the  furnishing  of 
accommodations  at  places  of  holding  court  — 

the  Director  of  the  Administrative  Office  shall  transmit  each  such 
bill  to  both  the  chief  judge  of  each  affected  district  and  the  chief 
judge  of  the  circuit  in  which  each  such  district  is  located,  re- 
questing that  the  district  court  and  the  judicial  council  for  the 
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circuit  evaluate  the  merits  of  the  proposal  and  formulate  an 
opinion  of  approval  or  disapproval  to  be  reviewed  by  the 
Conference's  Court  Administration  Committee  in  reconmending 
action  by  the  Conference.  In  each  district  court  and  circuit 
council  evaluation,  the  views  of  affected  U.  S.  Attorneys 
offices,  as  representative  of  the  views  of  the  Department  of 
Justice,  shall  be  considered  in  addition  to  caseload.  Judicial 
administration,  geographical,  and  community-convenience  factors. 
Only  when  a  proposal  has  been  approved  both  by  the  district 
courts  affected  and  by  the  appropriate  circuit  council,  and 
only  after  both  have  filed  a  brief  report  smnnarizing  their 
reasons  for  their  approval,  with  the  Court  Administration 
Committee,  shall  that  Committee  review  the  proposal  and  recommend 
action  to  the  Judicial  Conference. 


William  E.  Foley 
Director 
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Mr.  Kastenmeier.  Does  that  conclude  your  remarks? 

Mr.  Weller.  Yes,  sir. 

Mr.  Kastenmeier.  I  don't  know  if  you  have  seen  the  tentative 
draft  of  an  omnibus  court  reorganization  bill  that  the  committee 
has.  Let  me  go  through  the  draft  with  you. 

In  terms  of  Mr.  Mrazek's  legislation  affecting  the  court  for  the 
Eastern  District  of  New  York,  that  has  been  approved? 

Mr.  Weller.  Correct,  Mr.  Chairman.  It  is  long  overdue. 

Mr.  Kastenmeier.  Do  you  concur  in  the  changes  that  would  be 
accomplished  with  respect  to  the  exchange  of  counties  in  the 
Northern  District  of  Illinois? 

Mr.  Weller.  We  very  much  approve  of  that,  yes,  sir. 

Mr.  Kastenmeier.  Do  you  concur  in  the  change  requested  in  leg- 
islation by  the  gentleman  from  Texas  who  testified  earlier  in  terms 
of  creating  seven  divisions,  rather  than  six,  in  the  southern  district 
of  Texas? 

Mr.  Weller.  The  conference  concurs  in  that  proposal,  too,  Mr. 
Chairman. 

Mr.  Kastenmeier.  As  I  remember,  you  support  the  change  in- 
volving the  place  of  holding  court  in  Georgia,  from  Swainsboro  to 
Statesboro? 

Mr.  Weller.  That  is  correct,  sir. 

Mr.  Kastenmeier.  Do  you  approve  of  the  change  involving 
naming  Boulder  as  an  additional  place  of  holding  court? 

Mr.  Weller.  We  concur  in  that  change. 

Mr.  Kastenmeier.  And  the  proposal  to  add  Bennington  as  a 
place  of  holding  court? 

Mr.  Weller.  We  also  concur. 

Mr.  Kastenmeier.  I  have  no  further  questions.  I  appreciate  your 
brief  testimony  this  morning. 

Mr.  Weller.  Thank  you. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Kansas. 

Mr.  Glickman.  No  questions,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  California? 

Mr.  Moorhead.  I  noticed  one  of  these  proposals  seems  to  have 
divided  support.  The  administration  had  no  objection  to  the  one  in 
Kentucky,  but  the  judicial  council  has  disapproved  the  proposal. 
Why  the  split? 

Mr.  Weller.  I  can't  answer  on  behalf  of  the  Department  of  Jus- 
tice, Mr.  Moorhead.  The  Circuit  Council  of  the  Sixth  Circuit  is 
firmly  of  the  opinion  that  the  district  court's  resources  will  be 
better  utilized  without  the  change,  and  as  I  understand  the  situa- 
tion there  within  the  judicial  community,  the  judges  of  the  district 
court,  in  deference  to  the  interests  of  their  local  bar  associations, 
chose  not  to  take  a  position  on  the  matter. 

I  don't  know  if  you  would  be  free  to  interpret  their  action  as  any- 
thing more  than  diplomacy.  Under  section  332  of  title  28,  the  cir- 
cuit council  actually  has  the  statutory  responsibility  to  bite  the 
bullet  and  make  decisions  in  these  matters  and  the  sixth  circuit 
council  has  very  firmly  recommended  against  the  change. 

Mr.  Moorhead.  So  you  are  supporting  it? 

Mr.  Weller.  No,  sir,  we  are  not  supporting  the  change  in  Ken- 
tucky. 
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Mr.  MooRHEAD.  OK.  That  is  the  only  question  I  have,  Mr.  Chair- 
man. 

Mr.  Kastenmeier.  Would  you  restate  very  briefly  the  objection  of 
the  judicial  conference  to  the  amount-in-controversy  requirement 
in  certain  actions  arising  under  interstate  commerce? 

Mr.  Weller.  I  think  briefly,  Mr.  Chairman,  it  boils  down  to  an 
apprehension  of  a  quantitative  increase  in  district  court  workloads 
in  large  metropolitan  areas.  The  reason  that  the  alteration  was 
made  in  legislative  action  8  years  ago  arose  in  Boston  and  the  data 
is  very  revealing  there.  We  have  attached  an  appendix  to  our  pre- 
pared statement  showing  the  impact  on  district  court  case  filings  in 
the  District  of  Massachusetts  as  a  result  of  the  previous  change. 

Fundamentally,  the  district  courts  are  overwhelmed  these  days 
with  increasing  civil  filings  and,  at  some  point.  Congress  is  going  to 
have  to  take  a  hard  look  at  legislation  you  have  so  arduously 
championed  for  so  many  Congresses  concerning  the  abolition  of  di- 
versity jurisdiction.  Every  incremental  aspect  of  this  thing  makes  a 
difference.  We  are  looking  at  a  proposal  here  that  has  the  inherent 
promise  of  increasing  in  already  very  busy  district  courts  the  civil 
caseload  burden. 

I  don't  mean  to  misstate  our  case;  I  think  the  Department  of  Jus- 
tice has  done  an  excellent  job  of  describing  the  elements  involved 
here.  Many  of  these  cases  that  we  are  looking  at  with  this  particu- 
lar proposal  do  not  require  adjudication.  They  are,  in  fact,  settled 
out;  but  the  workload  burden  on  the  clerk's  office,  and  the  associat- 
ed workload  burden  on  a  supervising  judge,  can  be  significant.  It 
certainly  was  in  Boston  over  a  period  of  several  years,  which 
prompted  Congress  to  take  the  action  that  you  are  now  being  asked 
to  reverse  only  8  years  later. 

Our  position  is  that  our  resources  are  scarce.  We  don't  have 
enough  of  them  and  we  can't  afford  the  luxury  of  this  change. 

Mr.  Kastenmeier.  All  right.  Thank  you.  If  there  are  no  further 
questions,  we  appreciate  your  appearance  and  your  help  today. 

Mr.  Weller.  Thank  you  again,  sir. 

Mr.  Kastenmeier.  I  neglected  to  point  out  that  the  gentlewoman 
from  Colorado  and  her  colleague  Mr.  Wirth,  have  introduced  a  bill 
affecting  that  State.  That  proposal  has  been  approved  and  is  in- 
cluded in  the  omnibus  bill.  I  don't  think  it  requires  any  special  jus- 
tification. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  last  witness  the  Chair  would  like  to  call 
this  morning  is  Mr.  Mullins,  representing  the  Justice  Department. 
Dennis  F.  Mullins  is  Deputy  Assistant  Attorney  General,  Office  of 
Legal  Policy.  We  are  very  pleased  to  welcome  him  here  today. 

TESTIMONY  OF  DENNIS  F.  MULLINS,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  OFFICE  OF  LEGAL  POLICY,  DEPARTMENT  OF 
JUSTICE,  ACCOMPANIED  BY  DAVID  J.  KARP,  ATTORNEY  ADVI- 
SOR, OFFICE  OF  LEGAL  POLICY,  DEPARTMENT  OF  JUSTICE; 
AND  ALFREDA  ROBINSON-BENNETT,  SENIOR  TRIAL  COUNSEL, 
CIVIL  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Mullins.  Thank  you,  Mr.  Chairman.  At  the  table  with  me 
today  is  David  Karp  on  my  left,  an  attorney  advisor  in  the  Office  of 
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Legal  Policy,  who  did  most  of  the  work  regarding  H.R.  3919;  and  to 
my  right,  Alfreda  Bennett,  who  works  in  the  Civil  Division  of  the 
Department  of  Justice  and  actually  litigates  a  number  of  these  Car- 
mack  amendment  cases. 

With  your  permission,  Mr.  Chairman,  I  would  like  to  submit  my 
written  testimony  for  the  record  and  summarize  briefly  at  this 
time. 

Mr.  Kastenmeier.  Without  objection,  your  31-page  statement 
will  be  received  and  made  part  of  the  record;  and  we  will  be 
pleased  to  hear  your  abbreviated  remarks. 

Mr.  MuLLiNS.  They  will  be  brief,  yes. 

First,  respecting  the  10  bills  changing  the  judicial  division  lines 
and  places  for  holding  court,  I  would  note  only  that  the  recommen- 
dations of  the  Department  of  Justice  and  the  Judicial  Conference 
are  by  and  large  the  same.  Each  bill  has  to  be  evaluated  individual- 
ly on  the  merits,  as  it  is  apparent  this  subcommittee  does  on  a  reg- 
ular biennial  basis. 

I  would  mention  no  more  about  those  bills  except  in  response  to 
questions.  I  am  pleased  to  appear  today  to  present  the  views  of  the 
Department  of  Justice,  not  only  on  those  bills,  but  also  on  H.R. 
3919,  a  bill  to  remove  the  amount-in-controversy  requirement  for 
Carmack  amendment  cases. 

Under  49  U.S.C.  §  11707,  the  Carmack  amendment,  suits  for  lost 
or  damaged  freight  under  bills  of  lading  can  be  brought  in  either 
State  or  Federal  court.  However,  access  to  a  Federal  forum  is  limit- 
ed to  cases  in  which  the  matter  in  controversy  for  each  receipt  or 
bill  of  lading  exceeds  $10,000.  H.R.  3919  would  remove  this  limita- 
tion. 

The  current  $10,000  jurisdictional  requirement  was  enacted  in 
1978  in  response  to  perceived  abuses  of  the  system  in  the  District  of 
Massachusetts.  During  the  mid-1970's,  over  3,000  Carmack  amend- 
ment cases  were  filed  each  year,  to  the  point  that  in  the  middle  of 
1975,  64  percent  of  the  pending  cases  in  the  District  of  Massachu- 
setts were  Carmack  amendment  cases. 

Primarily  these  cases  dealt  with  spoilage  of  fruit  in  transit,  in- 
volved very  small  amounts,  and  were  filed  by  a  relatively  small 
number  of  Carmack  amendment  plaintiffs  attorneys.  In  1978,  Con- 
gress concluded  that  the  Federal  courts  were  not  the  best  place  for 
such  cases  and  added  this  jurisdictional  amount. 

I  would  note,  based  on  figures  from  the  Administrative  Office, 
that  the  number  of  Commerce  cases  decreased  from  a  high  of  3,155 
in  1976  to  13  in  1981.  For  those  of  us  trying  to  implement  the 
policy  of  reducing  the  Federal  caseload,  this  is  progress. 

The  Department  sees  no  advantages  of  enacting  H.R.  3919.  There 
is  no  indication  that  Federal  judges  provide  greater  expertise  in 
most  of  these  small  cases  and  we  see  no  advantage  to  be  gained  in 
the  sense  of  uniformity  in  this  area  of  the  law.  Rather,  we  share 
the  concern  of  the  judicial  conference  that  such  substantive  and 
procedural  differences  that  exist  between  Federal  and  State  courts 
which  handle  these  cases  will  be  exploited,  such  that  whichever 
party,  plaintiff  or  defendant,  which  feels  that  the  Federal  court  is 
the  friendlier  or  the  more  advantageous  forum  in  any  particular 
case  will  file  or  remove  cases  there. 


43 

H.R.  3919  contains  no  safeguards  that  would  protect  against  a 
repetition  of  the  situation  that  occurred  in  Massachusetts  during 
the  1970's  and  that  led  to  the  current  law.  In  fact,  in  our  opinion, 
once  the  jurisdictional  amount  is  removed,  we  see  no  such  safe- 
guards are  possible. 

The  literature  provided  to  this  committee  and  to  us  by  the  repre- 
sentatives of  the  shipping  industry  indicate  that  if  the  right  to  a 
Federal  forum  is  reinstated  in  small  cases,  it  likely  would  be  used 
not  only  in  Massachusetts,  but  nationally.  The  State  court  systems 
are  used  to  dealing  with  litigation  of  this  sort  and  have  developed 
institutional  mechanisms  suitable  for  handling  it.  Such  cases  may, 
for  example,  be  brought  within  the  jurisdiction  of  the  municipal 
courts  or  the  small  claims  courts. 

By  contrast.  Federal  district  courts  are  the  only  existing  forums 
at  the  Federal  level  which  can  reasonably  be  assigned  jurisdiction 
over  Carmack  amendment  cases.  As  Federal  trial  courts  of  general 
jurisdiction,  they  are  structurally  and  institutionally  unsuited  to 
function  as  clearinghouses  for  the  negotiation  and  settlement  of 
enormous  numbers  of  small  freight  claims. 

For  the  foregoing  reasons,  the  Department  of  Justice  opposes  en- 
actment of  H.R.  3919. 

I  would  at  this  time  like  to  point  out,  however,  that  the  litera- 
ture provided  by  the  shipping  industry  notes  that  the  $10,000  juris- 
dictional amount,  in  conjunction  with  the  limited  venue  provisions 
added  by  the  Staggers  Rail  Act  of  1980,  combine  to  create  the  al- 
leged hardship. 

In  1981,  the  Department  of  Justice  issued  a  report  on  the  liabil- 
ity provisions  of  the  Staggers  Rail  Act,  as  required  by  Congress  in 
that  act.  In  this  report,  the  Department  indicated  that  the  venue 
provisions  seemed  unduly  restrictive.  This  may  be  an  avenue  that 
proponents  of  H.R.  3919  may  wish  to  pursue  in  the  future. 

This  concludes  my  prepared  remarks.  I  would,  of  course,  be 
pleased  to  answer  any  questions  the  subcommittee  may  have. 

[The  statement  of  Mr.  MuUins  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  today  to  present  the  views  of 
the  Department  of  Justice  on  H.R.  3919,  a  bill  to  amend  the 
Judicial  Code  to  remove  the  amount-in-controversy  requirement  for 
certain  actions  involving  common  carriers,  and  on  eleven  bills  to 
change  the  boundaries  of  judicial  divisions  and  the  locations  for 
holding  federal  district  court.   These  latter  bills  will  be 
addressed  individually  in  Part  II  of  this  testimony,  while  H.R. 
3919  is  addressed  in  Part  I.   The  Department  of  Justice  opposes 
enactment  of  H.R.  3919.  1/ 


I.    H.R.  3919  —  Amount-in-Controversy  Requirement 
for  Carmack  Amendment  Cases .^^ 


Under  49  U.S.C.  §  11707,  the  "Carmack  Amendment,"  suits 
for  loss  or  damage  to  freight  under  a  receipt  or  bill  of  lading 
can  be  brought  in  either  state  or  federal  court.   However,  access 
to  a  federal  forum  is  limited  to  cases  in  which  the  matter  in 
controversy  for  each  receipt  or  bill  of  lading  exceeds  $10,000. 
H.R.  3919  would  remove  this  limitation. 


1/   The  Judiciary  is  also  opposed  to  this  legislation.   See 

~    letter  of  Leland  E.  Beck,  Counsel,  Administrative  Office  of 

the  U.S.  Courts,  to  Honorable  Peter  W.  Rodino  concerning 

H.R.  3919  (Dec.  7,  1983) , 
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The  current  amount-in-controversy  requirement  was 
enacted  in  the  95th  Congress.  2_l      The  problem  which  led  to  this 
reform  was  described  as  follows  in  the  Senate  Committee  Report: 


Suits  for  freight  damage  or  loss  resulting  from  ship- 
ments in  interstate  commerce  may  be  brought  in  either 
Federal  or  State  court.   These  actions  frequently  arise 
from  spoilage  of  fruits  or  vegetables  in  transit. 
Under  present  law.  Federal  courts  are  open  to  these 
actions  regardless  of  the  amount.  .  .  . 

The  result  of  this  unlimited  jurisdiction  is  that  the 
Federal  District  Court  for  the  District  of  Massachu- 
setts has  found  itself  inundated  with  these  small 
freight  damage  claims,  and  similar  situations  could 
arise  in  almost  any  metropolitan  area  which  must  import 
substantial  amounts  of  produce. 

In  Massachusetts,  as  in  most  Federal  jurisdictions, 
these  freight  damage  actions  were  filed  in  State  court 
because  they  involved  only  small  amounts.   However,  in 
1968.  .  .  these  actions  began  to  appear  in  the 

Massachusetts  Federal  Court [T]he  practice  of 

bringing  such  actions  in  Federal  courts  continued  and 
grew.  .  .  .  Freight  damage  claims  brought  under.  .  . 
[the  Carmack  Amendment].  .  .accounted  for  1,229  civil 
filings  [in  the  federal  District  Court  of  Massachu- 
setts] in  1972  and  2,436  civil  filings  in  1973.  .  .  . 
[T]he  figures  for  1974  and  1975  continue  this  trend, 
being  3,116  and  3,122  respectively.   On  June  30,  1975, 
Carmack  Amendment  cases  represented  64  per  cent  of  the 
pending  cases  in  [the  federal  district  court  of] 
Massachusetts  .... 


2/   This  reform  was  part  of  the  omnibus  judgeships  bill  that  was 
enacted  in  1978,  P.L.  95-486,  §  9(a),  92  Stat.  1633  (1978). 
A  hearing  on  the  proposed  creation  of  the  $10,000  amount-in- 
controversy  requirement  for  Carmack  Amendment  cases 
involving  all  affected  interests  was  held  before  the  Senate 
Judiciary  Subcommittee  on  Improvements  in  Judicial  Machinery 
in  1975.   See  Federal  Jurisdiction  of  Freight  Damage  Claims: 
Hearing  on  S.  346  before  the  Subcomm.  on  Improvements  m 
Judicial  Machinery  of  the  Senate  Comm.  on  the  Judiciary, 
94th  Cong.,  2d  Sess.  (1975)  [hereafter  cited  as  "Hearing"]. 
The  Department  of  Justice  supported  the  reform.   See  id. 
at  3. 
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These  cases  are  rarely  tried,  with  only  2  of  the  1,002 
cases  disposed  of  in  1972  coming  to  trial.   The  other 
1,000  cases  were  amicably  settled  by  the  parties  who 
prepared  a  stipulation  of  settlement,  and  a  judge  of 
the  court  was  merely  required  to  sign  his  name  in  order 
to  approve  the  settlement  and  reduce  it  to  judgment. 

Although  the  amounts  may  vary,  they  are  often  settled 
for  minuscule  amounts.  It  is  reported  that  some  have 
been  settled  for  as  little  as  $65. 

Mass  filing  of  damage  claims  for  such  small  amounts 
which  are  rarely  tried  has  placed  an  intolerable  burden 
on  the  Massachusetts  district  court,  and  has  forced  it 
to  function  not  as  a  judicial  body  but  as  a  clearing- 
house for  the  negotiation  and  settlement  of  private 
debts. 

The  Federal  courts  were  not  intended  to  be  forums  for 
small  claims  such  as  these  and  it  is  clearly  incon- 
sistent with  the  theory  of  Federal  jurisdiction  to  have 
our  courts  function  as  collection  agencies.  .  .  . 

[The  jurisdictional  amount  requirement]  is  intended  to 
remedy  this  situation.  .    .    .    3_/ 

We  believe  that  the  grounds  supporting  Congress's 

decision  to  impose  a  jurisdictional  amount  limitation  remain 

valid  today.   These  grounds  have,  moreover,  been  strengthened  by 

the  acute  caseload  problem  that  the  federal  courts  have  faced  in 

recent  years.   The  remainder  of  my  testimony  on  H.R.  3919  will 

discuss  general  considerations  affecting  the  division  of  federal 

and  state  jurisdiction,  the  specific  arguments  that  have  been 

advanced  in  support  of  H.R.  3919,  and  the  reasons  why  it  should 

not  be  enacted. 


3/    S.  Rep.  No.  117,  95th  Cong.,  1st  Sess.  49-50  (1977), 

reproduced  in  1978  U.S.  Code  Cong.  &  Admin.  News  3612-13, 
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A.   The  Division  of  Federal  and  State  Jurisdiction 

The  proponents  of  H.R.  3919  have  emphasized  that 
Carmack  Amendment  cases  are  governed  by  federal  law  and  arise 
under  a  federal  statute.   However,  an  inflexible  rule  that  access 
to  a  federal  trial  forum  must  be  provided  in  cases  involving 
federal  law  was  not  intended  by  the  Framers  and  is  not  supported 
by  either  historical  or  contemporary  practice. 

At  the  Constitutional  Convention,  the  Randolph  plan 
provided  for  the  creation  of  inferior  federal  courts.   This 
proposal  was  attacked  by  other  participants  in  the  Convention  on 
the  ground  that  the  state  courts,  subject  to  Supreme  Court 
review,  would  be  adequate  interpreters  and  enforcers  of  federal 
law.   The  matter  was  brought  to  a  vote  and  the  Convention  deleted 
the  provision  for  lower  federal  courts;  a  compromise  measure  was 
thereafter  adopted  which  left  the  creation  of  such  courts  in  the 
discretion  of  Congress.   The  text  of  the  Constitution,  as  finally 
enacted,  expressly  contemplates  a  role  for  the  state  courts  in 
the  administration  of  federal  law.   The  Supremacy  Clause  pro- 
vides:  "This  Constitution,  and  the  Laws  of  the  United  States.  .  . 
shall  be  the  supreme  Law  of  the  Land;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding."  4^/ 


4/   U.S.  Const.,  Art.  VI,  cl.  2.   See  Hart  &  Wechsler's  The 

Federal  Courts  and  the  Federal  System  11-12  (2d  ed.  1973) 
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While  the  first  Congress  acted  on  its  authority  to 
create  lower  federal  courts,  these  courts  were  not  initially 
vested  with  any  broad  federal  question  jurisdiction.   Rather,  the 
First  Judiciary  Act  in  1789  generally  limited  federal  jurisdic- 
tion to  admiralty  and  diversity  cases  and  federal  government 
litigation,  requiring  private  litigants  to  look  to  the  state 
courts  for  the  vindication  of  claims  arising  under  federal  law.  5^/ 
The  role  of  the  federal  courts  has  subsequently  expanded  with  the 
growth  of  the  national  government,  but  the  federal  courts  have 
never  occupied  the  full  area  of  potential  federal  question 
jurisdiction,  and  the  state  courts  have  never  been  wholly  di- 
vested of  responsibilities  in  this  area.   Currently,  state  courts 
play  a  large  role  in  the  adjudication  of  cases  involving  the 
interpretation  and  application  of  federal  law. 

For  example,  in  civil  cases  arising  under  state  law, 
the  state  courts  hear  and  decide  defenses  based  on  federal  law. 
Aside  from  Supreme  Court  review,  their  decisions  on  federal 
questions  in  these  cases  are  not  subject  to  review  in  any  federal 
court,  and  litigants  generally  have  no  right  to  bring  these  cases 
in  federal  court  or  to  remove  them  to  federal  court.   In  state 
criminal  cases,  the  influence  of  federal  law  in  procedural 
matters  is  pervasive.   Here,  too,  there  is  generally  no  right  to 
secure  a  trial  in,  or  removal  to,  a  federal  court. 


5/    See  id.  at  33-35,  844-45. 
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In  cases  arising  under  federal  statutes,  the  general 
pattern  is  also  one  of  shared  federal  and  state  responsibility. 
The  state  courts  possess  concurrent  jurisdiction  in  these  cases 
except  where  Congress  has  decided  to  make  federal  jurisdiction 
exclusive.  While  the  choice  between  state  and  federal  forums  is 
often  left  to  the  litigants,  access  to  a  federal  forum  is  limited 
or  barred  altogether  in  a  number  of  important  areas. 

For  example,  in  suits  under  the  Federal  Employers' 
Liability  Act,  the  Jones  Act,  and  the  Securities  Act  of  1933,  a 
defendant  may  not  remove  to  federal  court  a  suit  commenced  in 
state  court  by  the  plaintiff.  6/      In  the  category  of  cases 
addressed  by  this  bill  —  Carmack  Amendment  cases  below  a  $10,000 
threshold  —  state  courts  are  the  only  forum  permitted.   The  same 
is  true  of  suits  under  the  Magnuson-Moss  Warranty  Act  in  which 
the  claims  asserted  total  less  than  $50,000.  7/   Suits  for 
damages  under  the  Consumer  Product  Safety  Act  are  also  subject  to 
a  $10,000  amount-in-controversy  requirement.  £/   Like  the  Carmack 
Amendment,  these  statutes  are  likely  to  produce  a  large  number  of 


6/    See  28  U.S.C.  §  1445 (a) (FELA) ;  46  U.S.C.  §  688  (Jones  Act); 
15  U.S.C.  §  77v (a) (Securities  Act  of  1933);  see  generally 
Wright,  Miller  &  Cooper,  Federal  Practice  and  Procedure; 
Jurisdiction  §  3729. 

7/   See  15  U.S.C.  §  2310(d)(3). 

8/    See  15  U.S.C.  §  2072(a). 
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small  claims  that  could  create  a  significant  burden  on  the 
federal  courts. 

Another  broad  area  of  state  court  responsibility  is 
cases  arising  under  state  laws  enacted  in  accordance  with  various 
federal  regulatory  and  social  welfare  programs.  While  these  are 
not  technically  cases  arising  under  federal  law,  the  content  of 
the  applicable  state  statutes,  plans  or  regulations  is  partially 
determined  by  federal  prescriptions,  and  the  state  courts  are 
often  largely  responsible  for  implementing  the  federal  policies 
reflected  in  these  prescriptions.   This  category  includes,  for 
example,  cases  arising  under  state  laws  implementing  the  55  mile 
per  hour  speed  limit  and  the  Aid  to  Families  with  Dependent 
Children  program.  £/ 

Thus,  the  general  picture  is  one  of  shared  federal  and 
state  responsibility  in  the  adjudication  of  federal  issues, 
including  a  predominant  or  exclusive  role  for  the  state  courts  in 
a  number  of  areas.   This  suggests  strongly  that  the  policy 
questions  presented  by  H.R.  3919  cannot  be  resolved  on  the  basis 
of  a  general  rule  or  presumption  concerning  access  to  a  federal 
forum  in  federal  question  cases.   There  is  a  need  for  a  more 


9_/        See  generally  State  Justice  Institute/Annual  Message  of 
Chief  Justice — 1980;   Hearing  on  H.R.  6709,  S.  2387, 
S.  2483,  and  H.R.  6597  Before  the  Subcomm.  on  Courts,  Civil 
Liberties  and  the  Administration  of  Justice  of  the  House 
Comm.  on  the  Judiciary,  96th  Cong.,  2d  Sess.  221-23  (1980). 
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discriminating  consideration  of  the  policy  questions  raised  by 
the  proposal. 

B.    Arguments  Supporting  H.R.  3919 

The  proponents  of  this  legislation  have  advanced  a 
number  of  specific  arguments: 

1.    Consistency  with  other  federal  question  cases. 
Through  enactments  in  1976  and  1980,  Congress  removed  the  $10,000 
amount-in-controversy  requirement  under  the  general  federal 
question  jurisdiction  statute,  28  U.S.C.  §  1331.   It  has  been 
urged  that  it  is  inconsistent  to  retain  such  a  requirement  for 
freight  claims  cases: 


[T]he  $10,000  minimum.  .  .  applies  only  to  Section 
11707  cases  under  the  Interstate  Commerce  Act.   Thus, 
"federal  question"  cases  arising  under  the  Carmack 
Amendment  are  treated  differently  from  all  other 
federal  question  controversies.  .  .  .  "Why  pick  on 
Carmack  Amendment  cases  when  the  balance  of  the 
Interstate  Commerce  Act,  and  all  other  federal  laws, 
remain  free  of  the  over  $10,000  limitation?"  10/ 

As  the  examples  discussed  earlier  make  clear,  the 

assertion  that  Carmack  Amendment  cases  are  treated  uniquely  and 


10/   Shippers  Nat'l  Freight  Claim  Council,  Repeal  of  $10,000 

Jurisdictional  Threshold  as  a  Condition  Precedent  to  Federal 
Court  Jurisdiction  Over  Cargo  Loss  and  Damage  Claims  in 
Transportation  3  (Nov.  1,  1983)  (emphasis  in  original) 
[hereafter  cited  as  "SNFCC  Statement"]. 
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arbitrarily  is  simply  incorrect.   In  a  number  of  areas,  cases 
involving  federal  law  questions  or  arising  under  federal  law  are 
committed  entirely  to  the  state  courts,  or  are  admitted  to  the 
federal  courts  on  a  basis  at  least  as  restrictive  as  freight 
claims  cases  under  current  law. 

2.    Expertise.   A  second  argument  is  that  federal 
judges  have  greater  expertise  in  this  area  of  law: 

This  unique  condition  [the  amount- in-con t rover sy 
requirement]  unfairly  forces  loss  and  damage  claimants 
to  seek  relief  in  state  courts  rather  than  having  their 
cases  heard  by  Federal  court  judges  experienced  in 
federal  laws  governing  interstate  commerce.  11/ 

This  argument  presupposes  that  the  average  federal 

judge  who  hears  Carmack  Amendment  and  similar  cases  hears  more  of 

them  and  thus  becomes  more  expert  in  handling  them  than  the 

average  state  judge.   However,  the  number  of  Carmack  Amendment 

cases  brought  in  state  court  has  always  been  far  greater  than  the 

number  brought  in  federal  court,  and  all  cases  below  the  $10,000 

threshold  have  been  brought  in  state  court  since  1978.  12/ 


11/   Id. 

12/   In  essence,  the  Carmack  Amendment  is  a  codification  of  the 
common  law  right  to  recover  for  loss  or  damage  in  transit 
caused  by  a  carrier.   See  Missouri  Pacific  Railroad  Co.  v. 
Elmore  &  Stahl,  377  U.S.  134,  137-38  (1964).   There  has  been 
no  reluctance  in  other  areas  to  entrust  the  state  courts 
with  the  interpretation  and  application  of  nationally 
uniform  statutes  that  govern  liability  for  loss  or  damage  to 
transported  goods  in  commercial  transactions.   See,  e.<^.  , 

(Footnote  Continued) 
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Moreover,  even  if  federal  judges  do  enjoy  some  advan- 
tage in  expertise,  it  is  dubious  that  the  difference  has  much 
importance.   Specialized  expertise  in  adjudication  is  most 
significant  in  cases  that  frequently  require  the  decision  of 
technical  and  complex  issues  that  are  likely  to  prove  difficult 
or  confusing  for  judges  who  have  not  received  extensive  exposure 
to  them.   It  does  not  appear  that  small  claims  for  cargo  damage 
meet  this  description.  1_3/   These  cases  rarely  go  to  trial,  and 
they  are  generally  fact-bound  disputes  which  do  not  raise  signif- 
icant legal  questions.   They  have  normally  been  brought  in  state 
court,  14/  though  there  was  no  legal  impediment  to  bringing  them 
in  federal  court  prior  to  1978.   The  allegedly  superior  expertise 
of  federal  judges  in  these  cases  has  apparently  not  been  a 
consideration  of  overriding  importance. 

3.    Uniformity  in  the  Law.   Another  argument  support- 
ing H.R.  3919  is  that  it  is  needed  to  secure  an  adequate  degree 
of  uniformity  in  the  interpretation  of  the  Carmack  Amendment: 


Since  1978,  parties  at  interest  —  shippers  and  carri- 
ers alike  —  have  been  confronted  by  State  court 
decisions  rendered  in  all  50  states,  each  one  free  to 


12/   (Footnote  Continued) 

—   Uniform  Commercial  Code  S§  2-509,  -510  (provisions  governing 
allocation  of  risk  of  loss  between  buyers  and  sellers) • 

13/   See  generally  Hearing,  supra  note  2,  at  31,  33-34. 

14/   See  id.;  text  accompanying  note  3  supra. 
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apply  its  own  interpretation  of  common  carrier  liabil- 
ity. 15/ 

The  force  of  this  argument  depends  on  how  large  a 
problem  is  caused  by  conflicts  between  different  state  courts  in 
this  area,  and  how  much  improvement  would  be  achieved  by  extend- 
ing the  range  of  concurrent  jurisdiction.   In  fact,  we  do  not 
find  that  Carmack  Amendment  litigation  is  troubled  by  interjuris- 
dictional differences  to  any  unusual  degree.   Of  course,  there  is 
no  reason  why  any  significant  differences  that  emerge  could  not 
be  resolved  through  substantive  legislative  amendments. 

If  the  assumption  of  this  argument  is  that  federal 
court  jurisdiction  produces  a  relatively  uniform  body  of  federal 
precedents  that  the  state  courts  are  likely  to  follow,  it  is 
difficult  to  see  why  the  system  proposed  by  H.R.  3919  would  be 
significantly  better  than  the  current  system.   There  is  now 
concurrent  federal  jurisdiction  in  Carmack  Amendment  cases  where 
the  amount  exceeds  $10,000.   The  same  questions  of  stat.utory 
interpretation  that  arise  in  smaller  cases  also  arise  in  the 
larger  cases  that  can  now  be  brought  in  federal  court,  and  can  be 
addressed  in  the  decisions  of  the  federal  courts  in  those  cases. 

In  general,  providing  an  exclusive  federal  forum  can 
potentially  produce  gains  in  uniformity,  if  only  because  50  state 


15/   SNFCC  Statement,  supra  note  10,  at  3, 
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supreme  courts  can  disagree  in  more  ways  than  twelve  federal 
appellate  courts.   However,  H.R.  3919  only  proposes  the  extension 
of  concurrent  jurisdiction  to  cases  involving  smaller  amounts  and 
would  not  eliminate  the  effects  of  divergent  state  court  inter- 
pretations.  These  effects  would  continue  to  be  felt  whenever  the 
parties  preferred  to  litigate  in  state  court. 

There  is,  of  course,  no  reason  to  expect  that  parties 
would  make  their  choice  of  forum  with  an  eye  toward  securing 
decisional  uniformity.   Rather,  as  in  other  areas,  the  choice 
would  be  made  on  the  basis  of  favorable  caselaw  or  procedures  and 
other  tactical  advantage. 

These  considerations  naturally  raise  the  question  of 
whether  the  proposal  of  H.R.  3919  reflects  a  desire  to  avoid 
differences  among  the  courts  or  a  desire  to  exploit  such  differ- 
ences.  A  remarkably  candid  letter  from  the  President  of  the 
Oscar  Mayer  Foods  Corporation  to  the  Chairman  of  this  Subcommit- 
tee in  support  of  repealing  the  $10,000  jurisdictional  amount 
restriction  suggests  that  the  latter  motive  has  been  significant: 


Title  28,  Section  1337  was  originally  enacted.  .  .with 
no  such  restrictions  except  for  [a  limitation  on 
removal  by  defendants  of]  actions  brought  in  State 
court.   This  section,  as  .  .  .amended  [in  1978].  .  . 
serves  to  further  reduce  the  forum  in  which  we,  as  a 
claimant,  can  be  heard.   By  limiting  jurisdiction,  the 
practice  of  forum  shopping  may  be  denied  to  the  point 
that  a  plaintiff  may  be  left  no  option  but  to  plead  his 
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case  in  a  court  which  has  historically  rendered  de- 
cisions which  were  unfavorable  to  similar  pleadings.  16/ 

It  is  perhaps  understandable  that  self-interested 
litigants  and  their  attorneys  would  value  enlarged  opportunities 
for  this  type  of  strategic  game  playing.   However,  providing  a 
choice  between  forums  that  haphazardly  benefits  one  party  or  the 
other  in  particular  cases  furthers  no  public  interest. 

C.   Other  Considerations 

The  amount-in-controversy  requirement  for  Carmack 
Amendment  cases  was  enacted  in  1978  in  response  to  the  serious 
problems  one  federal  district  court  had  experienced  for  a  decade 
as  the  result  of  a  decision  by  a  small  number  of  attorneys  in  one 
city  to  file  produce  spoilage  cases  in  federal  court.   As  the 
Senate  Committee  Report  noted,  the  same  thing  could  happen  in 
almost  any  metropolitan  area  if  attorneys  involved  in  freight 
claim  litigation  happened  to  conclude  that  the  federal  courts 
were  a  more  congenial  forum. 

The  proposal  of  H.R.  3919  incorporates  no  safeguards 
against  future  situations  in  which  federal  courts  could  be 
subjected  to  a  deluge  of  small  claims.   Indeed,  access  to  the 


16/   Letter  of  Jerry  Hiegel,  President,  Oscar  Mayer  Foods 

Corporation,  to  Honorable  Robert  W.  Kastenmeier  (Sept.  8, 
1983)  (emphasis  in  original) . 
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federal  courts  would  actually  be  broader  under  H.R.  3919  than  it 
was  prior  to  1978,  since  the  bill  would  remove  all  restrictions 
on  defendants  as  well  as  plaintiffs.  17/ 

The  time  of  the  federal  courts  should  be  regarded  as  a 
scarce  national  resource.   The  commitment  of  this  resource  is 
most  clearly  appropriate  in  connection  with  cases  that  implicate 
the  sovereign  interests  of  the  United  States,  18/  and  cases  in 
areas  in  which  the  federal  courts  provide  an  expert,  high  quality 
forum  and  reliance  on  state  processes  could  not  reasonably  be 
expected  to  yield  comparably  satisfactory  results.  19/ 

Conversely,  we  would  regard  adjudication  of  small 
freight  claim  cases  in  the  federal  courts  as  an  improvident  use 
of  their  limited  resources.   The  point,  of  course,  is  not  that 
such  cases  are  unimportant,  but  simply  that  the  federal  district 
courts  are  not  an  appropriate  forum  for  them. 


17/   Prior  to  1978,  plaintiffs  could  bring  Carmack  Amendment 

suits  in  federal  court  regardless  of  amount,  but  defendants 
could  remove  to  federal  court  Carmack  Amendment  cases 
commenced  against  them  in  state  court  only  if  the  amount 
exceeded  $3,000. 

18/   For  example,  criminal  prosecutions  under  federal  law,  civil 
suits  to  which  the  United  States  is  a  party,  and  other  suits 
affecting  the  operation  of  the  federal  government. 

19/   For  example,  patent,  bankruptcy  and  antitrust  cases. 
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The  category  of  cases  addressed  by  this  bill  is  largely 
a  small  claims  jurisdiction.   For  example,  in  the  hearing  in  1975 
on  the  proposal  to  create  the  $10,000  amount-in-controversy 
requirement,  the  following  information  was  given  on  a  sample  of 
384  Carmack  Amendment  cases  that  were  filed  in  the  District  Court 
of  Massachusetts  in  1974:   Sixty-two  percent  of  these  cases  were 
settled  for  less  than  $500,  and  84  percent  for  less  than  $1,000. 
The  largest  dollar  amount  involved  in  any  case  was  $3,700,  and 
only  eight  cases  involved  a  figure  over  $3,000.  20/ 

The  state  court  systems  are  used  to  dealing 
with  litigation  of  this  sort,  and  have  developed  institutional 
mechanisms  suitable  for  handling  it.   Such  cases  may,  for  exam- 
ple, be  brought  within  the  jurisdiction  of  municipal  courts  or 
small  claims  courts.   By  contrast,  the  federal  district  courts 
are  the  only  existing  forums  at  the  federal  level  which  can 
reasonably  be  assigned  jurisdiction  over  Carmack  Amendment  cases. 
As  federal  trial  courts  of  general  jurisdiction,  they  are  struc- 
turally and  institutionally  unsuited  to  function  as  clearing- 
houses for  the  negotiation  and  settlement  of  enormous  numbers  of 
small  freight  claims. 

For  the  foregoing  reasons,  the  Department  of  Justice 
opposes  enactment  of  H.R.  3919. 

20/   See  Hearing,  supra  note  2,  at  4. 
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II.   Bills  Respecting  Judicial  Division  Boundaries 
And  Places  For  Holding  Court 


The  bills  to  change  the  boundaries  of  divisions  within 
judicial  districts  and  the  locations  at  which  federal  district 
judges  are  authorized  to  hold  court  reflect  the  competing  desires 
for  an  accessible  yet  cost-efficient  federal  court  system.   The 
Department  of  Justice  recognizes  that  the  federal  judiciary  must 
accommodate  the  needs  of  litigants,  attorneys  and  others  without 
an  undue  expenditure  of  tax  monies.   Thus,  our  evaluation  of  each 
of  the  eleven  unrelated  bills  listed  in  the  invitation  to  testify 
involved  a  balancing  process.   Some  of  these  proposals  meet 
clear-cut  needs,  while  others  seem  to  reflect  the  less  pressing 
desires  of  particular  constituent  groups.   Some  would  result  in 
large  expenditures  of  funds,  some  would  have  a  negligible  fiscal 
impact,  and  others  would  result  in  savings  to  the  government. 
Some  proposals  would  result  in  unnecessary  expenditures  while 
others  would  address  the  growing  demands  being  placed  on  the 
federal  court  system  in  a  fiscally  prudent  manner. 

Of  course,  when  Congress  merely  authorizes  court  to  be 
held  in  an  additional  location  no  costs  are  incurred.  That  must 
await  the  appropriation  and  expenditure  of  funds  to  construct  new 
facilities,  and  the  circuit  councils'  authorization  of  judges  to 
sit  at  the  new  locations.  However,  an  authorization  of  a  new 
location  by  Congress  may  be  taken  as  an  expression  of  its  desire 
that  the  Executive  and  Judicial  Branches  take  the  steps  necessary 
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for  court  to  be  held  there.   Thus,  in  our  analysis  of  these 
bills,  we  have  considered  costs  that  would  result  from  the 
exercise  of  the  new  authority  as  a  cost  of  the  bills  themselves. 

In  our  analysis  we  have  paid  close  attention  to  the 
likely  fiscal  impact  of  the  bills,  as  the  costs  of  holding  court 
in  a  new  city  can  be  considerable.   They  include  purchase, 
construction,  renovation,  rental  and  maintenance  costs.   They 
include  per  diem  and  travel  costs  for  Assistant  U.S.  Attorneys, 
U.S.  Marshals,  Bureau  of  Prison  officials,  federal  investigators 
and  expert  witnesses.   Often  additional  court  staff  and  security 
officers  become  necessary.   However,  we  are  pleased  to  note  that 
plans  to  implement  several  of  the  proposed  changes  include  the 
use  of  existing  facilities  at  little  or  no  cost  to  the  govern- 
ment.  Also,  some  costs  must  be  incurred  in  order  to  provide 
facilities  for  the  new  district  judges  to  be  appointed  to  fill 
vacancies  created  last  month  in  the  Bankruptcy  Amendments  and 
Federal  Judgeship  Act  of  1984. 

A.    H.R.  313  -  Paterson,  New  Jersey. 

H.R.  313  would  amend  section  110  of  title  28,  United 
States  Code,  to  permit  the  United  States  District  Court  for  the 
District  of  New  Jersey  to  be  held  in  Paterson,  New  Jersey  in 
addition  to  Camden,  Trenton  and  Newark.   The  Department  of 
Justice  makes  no  recommendations  respecting  the  enactment  of  this 
legislation. 


46-215  0-85 
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Initially,  we  have  some  reservations  about  the  need  to 
authorize  court  to  be  held  in  Paterson.   We  understand  that  the 
federal  district  judges  sitting  in  Newark  are  unanimously  opposed 
to  H.R.  313.   We  question  the  wisdom  of  establishing  a  new 
courthouse  in  an  area  that  has  suffered  from  a  population  decline 
in  recent  years  and  which  is  only  fifteen  miles  from  the  existing 
federal  courthouse. 

We  understand  that  two  of  the  three  new  federal  judges 
that  will  fill  positions  created  in  the  Bankruptcy  Amendments  and 
Federal  Judgeship  Act  of  1984  will  be  assigned  to  sit  in  northern 
New  Jersey.   As  the  existing  federal  building  lacks  room  for 
expansion,  new  facilities  will  have  to  be  built.   We  understand 
that  plans  are  underway  to  build  a  major  new  facility  across  the 
street  from  the  existing  federal  building.   The  plans  for  this 
building  provide  for  seven  new  courtrooms.   If  this  facility  is 
built,  there  obviously  would  be  no  need  to  have  court  held  in 
Paterson. 

It  seems  reasonable  that  from  a  judicial  administration 
perspective,  certain  economies  would  result  from  having  the 
additional  courtrooms  located  in  proximity  to  the  existing  ones. 
However,  we  recognize  that  a  variety  of  other  considerations  are 
factored  into  the  decision  of  where  to  locate  the  new  federal 
building  for  northern  New  Jersey.   Thus,  if  the  decision  of  where 
to  locate  the  new  federal  building  has  not  been  made,  then^the 
decision  of  whether  this  legislation  should  be  enacted  would 
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involve  policy  considerations  as  to  which  the  Department  of 
Justice  would  make  no  recommendations.   However,  if  and  when  it 
is  decided  that  the  new  building  should  be  located  in  Newark, 
then  the  Department  of  Justice  would  recommend  against  enactment 
of  this  legislation. 

B.    H.R.  813  -  Northern  District  of  Georgia. 

H.R.  813  would  amend  section  90(a)  of  title  28,  United 
States  Code,  to  change  the  boundaries  of  the  judicial  divisions 
in  the  Northern  District  of  Georgia.   The  Department  of  Justice 
recommends  enactment  of  this  legislation. 

H.R.  813  would  transfer  Cherokee,  Fannin,  Gilmer,  and 
Pickens  Counties  from  the  Atlanta  Division  of  the  Northern 
District  of  Georgia  to  the  Gainesville  Division  of  that  district. 
We  understand  that  the  purpose  of  the  bill  is  to  reduce  the 
increasingly  heavy  caseload  of  the  Atlanta  Division,  and  to  make 
it  more  convenient  for  jurors  in  those  four  counties  to  travel  to 
court. 

The  Atlanta  Division's  caseload  continues  to  grow  both 
in  the  quantity  and  complexity  of  cases  filed.   By  contrast, 
criminal  filings  in  the  Gainesville  Division  have  decreased,  and 
the  complexity  of  its  overall  caseload  has  remained  about  the 
same.   Therefore,  it  would  appear  reasonable  to  reduce  the 
Atlanta  Division's  caseload  by  transferring  to  Gainesville  the 
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cases  arising  in  the  relatively  rural  counties  of  Cherokee, 
Fannin,  Gilmer  and  Pickens.   Placing  those  four  counties  in  the 
Gainesville  Division  would  also  be  more  convenient  for  jurors, 
since  Gainesville  is  more  easily  accessible  than  Atlanta  for 
jurors  residing  in  those  counties.  21/ 

It  appears  that  the  fiscal  impact  of  this  legislation 
would  be  negligible.   Therefore,  because  H.R.  813  would  distrib- 
ute the  caseload  more  evenly  between  the  Atlanta  and  Gainesville 
Divisions  and  would  make  travel  to  court  more  convenient  for 
jurors  at  no  increase  in  cost  to  the  government,  the  Department 
of  Justice  recommends  enactment  of  this  legislation. 

C.    H.R.  1579  -  Northern  District  of  Illinois. 

H.R.  1579  would  amend  section  93(a)  of  title  28,  United 
States  Code,  to  change  the  boundaries  of  the  judicial  divisions 
in  the  Northern  District  of  Illinois.   The  Department  of  Justice 
recommends  enactment  of  this  legislation. 


21/   Some  have  argued  that  Atlanta  is  more  easily  accessible  to 
residents  of  Cherokee  County,  which  is  gradually  becoming 
part  of  the  metropolitan  Atlanta  area.  Although  Cherokee 
County  may  be  closer  to  Atlanta  in  terms  of  absolute 
distance,  and  although  the  quality  of  highways  between 
Cherokee  County  and  Atlanta  may  be  higher  than  between 
Cherokee  County  and  Gainesville,  those  factors  probably  are 
outweighed  by  the  inconvenience  to  jurors  of  traveling  in 
Atlanta's  rush-hour  traffic. 


65 


H.R.  1579  would  transfer  DeKalb  and  McHenry  Counties 
from  the  Eastern  Division  of  the  Northern  District  of  Illinois  to 
the  Western  Division  of  that  district.   We  understand  that  the 
purpose  of  the  bill  is  to  enable  the  placement  of  a  full-time 
judge  for  the  Western  Division  in  Rockford,  Illinois  by  increas- 
ing the  division's  caseload.   At  the  present  time,  the  Western 
Division  does  not  have  a  full-time  judge.   One  of  the  judges  of 
the  Northern  District,  whose  home  is  in  Rockford,  divides  his 
time  between  Rockford  and  Chicago,  where  court  is  held  for  the 
Eastern  Division. 

We  understand  that  two  major  benefits  would  result  from 
transferring  DeKalb  and  McHenry  Counties  to  the  Western  Division 
and  placing  a  full-time  judge  in  Rockford.   First,  Rockford  is 
geographically  more  convenient  than  Chicago  for  the  lawyers  and 
litigants  of  DeKalb  and  McHenry  Counties.   Second,  the  placement 
of  a  full-time  judge  in  Rockford  would  make  more  efficient  use  of 
courthouse  facilities  because  the  federal  courthouse  in  Chicago 
is  overcrowded  while  the  Rockford  courthouse  is  under-utilized. 

It  appears  that  the  fiscal  impact  of  this  legislation 
would  be  negligible.   Thus,  the  Department  of  Justice  recommends 
enactment  of  this  legislation. 
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D.   H.R.  2329  -  Hopkinsville,  Kentucky. 

H.R.  2329  would  amend  section  97(b)  of  title  28,  United 
States  Code,  to  permit  the  United  States  District  Court  for  the 
Western  District  of  Kentucky  to  be  held  in  Hopkinsville,  Kentucky 
in  addition  to  Bowling  Green,  Louisville,  Owensboro,  and  Paducah. 
The  Department  of  Justice  has  no  objection  to  enactment  of  this 
legislation. 

Despite  the  fact  that  Hopkinsville' s  part-time  federal 
magistrate  presides  over  a  fairly  heavy  caseload,  most  of  the 
cases  involve  simple  misdemeanor  charges  arising  on  the  nearby 
Fort  Campbell  Army  Base.   According  to  the  Hopkinsville  magis- 
trate's office,  a  very  minute  percentage  of  those  cases  require 
consideration  by  the  federal  district  judge  sitting  in  Paducah. 
Indeed,  the  district  judge  in  Paducah  heard  only  17  criminal 
cases  last  year.   Furthermore,  discussions  with  judicial  and 
executive  branch  personnel  throughout  the  Western  District  do  not 
indicate  a  great  need  for  this  legislation.   Enthusiasm  for  this 
bill  seems  to  come  solely  from  local  officials  in  Hopkinsville. 

However,  we  are  informed  that  an  old  Post  Office 
building,  currently  being  used  by  the  city  of  Hopkinsville  with 
permission  of  the  Federal  Government,  could  be  converted  into  a 
courthouse.  No  new  construction  would  be  necessary  as  adequate 
office  and  courtroom  space  already  exist.  The  judge  in  Paducah 
has  indicated  a  willingness  to  travel  to  Hopkinsville  as  needed. 
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If  remodeling  costs  can  be  kept  to  a  minimum,  as  we  are  informed 
they  could  be,  and  no  permanent  staff  is  required,  then  court 
could  be  held  in  Hopkinsville  at  very  little  cost. 

The  vol\ime  and  type  of  litigation  in  the  Hopkinsville 
area  does  not  presently  justify  the  designation  of  Hopkinsville 
as  a  location  for  holding  court.   However,  with  the  cooperation 
of  local  officials  who  would  benefit  from  a  court  in  Hopkins- 
ville, the  cost  of  holding  court  there  on  a  part-time  basis  would 
be  minimal.   Therefore,  the  Department  of  Justice  has  no  ob- 
jection to  enactment  of  this  legislation. 

E.  H.R.  3604  -  Houma,  Louisiana. 

H.R.  3604  would  amend  section  98(a)  of  title  28,  United 
States  Code,  to  permit  the  United  States  District  Court  for  the 
Eastern  District  of  Louisiana  to  be  held  in  Houma,  Louisiana  in 
addition  to  New  Orleans.   However,  this  change  was  enacted  last 
month  as  section  203(b)  of  the  Bankruptcy  Amendments  and  Federal 
Judgeship  Act  of  1984. 

F.  H.R.  4179  -  Champaign/Urbana,  Illinois. 

H.R.  4179  would  amend  section  93(b)  of  title  28,  United 
States  Code,  to  permit  the  United  States  District  Court  for  the 
Central  District  of  Illinois  to  be  held  in  Champaign/Urbana, 
Illinois  in  addition  to  Danville,  Peoria,  Quincy ,  Rock  Island, 
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and  Springfield.   The  Department  of  Justice  recommends  enactment 
of  this  legislation. 

The  Central  District  at  present  has  three  federal 
judges,  one  of  whom  sits  in  Danville,  near  Illinois'  eastern 
border.   In  the  last  five  years,  the  civil  docket  in  Danville 
more  than  doubled  from  250  cases  filed  in  1979  to  569  in  1983. 
For  the  first  half  of  this  year  alone,  485  civil  suits  have  been 
filed.   To  reduce  this  backlog,  the  Central  District's  other  two 
judges  have  agreed  to  visit  the  eastern  part  of  the  state.   They 
have  been  unable  to  do  so,  however,  because  Danville's  courthouse 
contains  only  one  courtroom. 

We  understand  that  Champaign/Urbana  has  a  very  large 
federal  building  equipped  with  a  courtroom.   For  the  minimal  cost 
of  converting  other  available  space  into  chambers,  the  building 
could  comfortably  house  either  a  visiting  or  permanent  federal 
judge.  Moreover,  because  of  its  larger  population,  central 
location,  and  law  school  facilities,  Champaign  is  more  accessible 
than  Danville  to  judges,  lawyers,  and  jurors.  We  are  also 
informed  that  a  number  of  law  students  would  be  available  to 
assist  in  providing  counsel  to  prisoners  in  the  numerous  pro  se 
filings. 

Since  H.R.  4179  would  facilitate  speedier  trials  at 
negligible  cost,  the  Department  of  Justice  recommends  enactment 
of  this  legislation. 
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G.    H.R.  4662  -  McAllen,  Texas. 

H.R.  4662  would  amend  section  124(b)  of  title  28, 
United  States  Code,  to  establish  the  McAllen  Division  of  the 
Southern  District  of  Texas.   The  Department  of  Justice  recommends 
enactment  of  this  legislation. 

This  legislation  would  provide  for  seven,  rather  than 
six,  divisions  of  the  Southern  District  of  Texas.   In  order  to 
create  the  new  seventh  division,  the  bill  would  remove  Hidalgo 
and  Starr  Counties  from  the  Brownsville  Division  and  constitute 
those  two  counties  as  a  new  McAllen  Division.   Court  for  the  new 
division  would  be  held  at  McAllen,  the  seat  of  Hidalgo  County. 
One  of  the  two  judges  now  sitting  in  Brownsville,  who  is  a  native 
of  McAllen,  would  be  transferred  to  the  McAllen  Division.   The 
caseload  of  the  old  Brownsville  Division  would  be  split  about 
evenly  between  the  new  McAllen  and  Brownsville  Divisions. 

The  Southern  District  of  Texas,  with  its  250-mile 
common  border  with  Mexico,  has  the  highest  number  of  criminal 
filings  in  the  United  States.   About  one-half  of  those  filings 
occur  in  the  Brownsville  Division.   As  currently  constituted,  the 
Brownsville  Division  covers  a  four-county  area,  which  is  about 
150  miles  long.   Approximately  58  percent  of  the  jurors  in  the 
Brownsville  Division  must  travel  to  court  from  Hidalgo  and  Starr 
Counties,  the  two  counties  farthest  from  Brownsville,  where  court 
is  held.   The  large  number  of  filings  in  the  Division,  combined 
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with  the  sizeable  geographic  area  involved  and  the  fact  that  most 
jurors  reside  in  the  counties  farthest  from  Brownsville,  has 
resulted  in  excessive  travel  time  and  transportation  costs  for 
jurors,  and  excessive  costs  for  such  items  as  travel,  per  diem, 
vehicles,  and  prisoner  housing  for  law  enforcement  agencies. 

We  understand  that  creation  of  a  new  McAllen  Division 
would  significantly  reduce  the  cost  of  administering  justice  in 
the  four-county  area  which  currently  constitutes  the  Brownsville 
Division.   For  example,  we  are  informed  that  the  change  would 
result  in  annual  savings  of  $24,000  in  juror  travel  expenses,  and 
federal  law  enforcement  agencies  operating  in  the  area  project 
total  annual  savings  of  $431,400.   By  contrast,  the  estimated 
cost  of  creating  the  new  division  would  be  about  $123,500  annual- 
ly —  the  amount  needed  to  acquire  necessary  space  in  McAllen  for 
the  court,  its  staff,  and  the  U.S.  Attorney's  office.   All  of  the 
other  relevant  federal  law  enforcement  agencies  already  have 
fully  staffed  offices  in  McAllen. 

Because  the  creation  of  a  McAllen  Division  would  reduce 
the  cost  of  administering  justice  in  the  Southern  District  of 
Texas  and  increase  the  convenience  of  jurors  and  law  enforcement 
agencies,  the  Department  of  Justice  recommends  enactment  of  this 
legislation. 
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H.    H.R.  5619  -  Hauppauqe,  New  York. 

H.R.  5619  would  amend  section  112(c)  of  title  28, 
United  States  Code,  to  allow  the  United  States  District  Court  for 
the  Eastern  District  of  New  York  to  be  held  in  Hauppauge,  New 
York  in  addition  to  Brooklyn  and  Uniondale.   The  Department  of 
Justice  has  no  objection  to  enactment  of  this  legislation. 

Hauppauge  is  the  county  seat  of  the  Long  Island  county 
of  Suffolk.   Although  Long  Island  generates  nearly  40%  of  the 
Eastern  District's  caseload,  only  three  of  the  district's  thir- 
teen judges  regularly  sit  in  Uniondale,  which  is  on  Long  Island 
between  Hauppauge  and  Brooklyn.   While  Suffolk  County  produces 
one-half  of  those  cases,  or  20%  of  the  district's  total  caseload, 
the  35-mile  commute  from  Hauppauge  to  Uniondale  along  the  Long 
Island  "Expressway"  is  often  frustrating  and  time-consuming  for 
litigants,  counsel  and  witnesses.   Of  course,  establishing  court 
in  Hauppauge  would  provide  Suffolk  County  with  a  more  convenient 
location  to  try  cases  arising  locally. 

In  contrast  to  Brooklyn,  which  is  suffering  from  a 
population  decline,  Long  Island's  population  increased  over  30% 
during  the  1970' s.   To  manage  the  corresponding  rise  in  litiga- 
tion, two  new  federal  judgeships  were  created  in  the  Eastern 
District  as  part  of  the  Bankruptcy  Amendments  and  Federal 
Judgeship  Act  of  1984.   VJe  are  informed  that  because  the  court- 
houses in  Brooklyn  and  Uniondale  are  filled  to  capacity  and 
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cannot  economically  be  expanded,  the  federal  government  will  need 
to  finance  the  construction  or  lease  of  new  facilities  to  accom- 
modate the  new  judges.   Since  most  of  the  population  growth 
centers  around  Hauppauge,  it  would  make  sense  to  locate  the  new 
facilities  there. 

Because  there  is  a  need  to  accommodate  the  increasing 
caseload  from  the  Hauppauge  area,  combined  with  the  necessity  of 
providing  for  additional  facilities  for  the  two  new  judges  in  any 
event,  the  Department  of  Justice  has  no  objection  to  enactment  of 
this  legislation. 

I.    H.R.  5994  -  Boulder,  Colorado. 

H.R.  5994  would  amend  section  85  of  title  28,  United 
States  Code,  to  permit  the  United  States  District  Court  for  the 
District  of  Colorado  to  be  held  in  Boulder,  Colorado  in  addition 
to  Denver,  Durango,  Grand  Junction,  Montrose,  Pueblo,  and  Ster- 
ling.  The  Department  of  Justice  recommends  enactment  of  this 
legislation. 

Court  would  be  held  periodically  in  the  moot  courtroom 
at  the  University  of  Colorado  in  Boulder  for  the  convenience  of 
litigants  as  well  as  for  the  educational  benefit  of  the  law 
students.   The  district  judge  who  would  sit  in  Boulder  has 
assured  us  that  the  law  school  facilities  would  be  adequate  for 
his  needs  and  are  available  without  cost.   We  are  informed  that 
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cases  heard  in  Boulder  would  only  involve  litigants  from  the 
area. 

Because  H.R.  5994  would  benefit  the  litigants  and  law 
students  who  reside  in  the  Boulder  area  while  resulting  in  no 
additional  cost  to  the  federal  government,  the  Department  of 
Justice  recommends  enactment  of  this  legislation. 

J.   No  Bill  Number  -  Southern  District  of  Georgia. 

The  invitation  to  testify  referred  to  "two  other  bills 
which  have  not  yet  been  introduced."   In  conversations  with 
Subcommittee  staff,  we  were  informed  that  this  refers  to  one  bill 
regarding  the  Southern  District  of  Georgia,  which  to  our  knowl- 
edge still  has  not  been  introduced,  and  H.R.  5777,  regarding  the 
District  of  Vermont,  which  was  introduced  in  June  1984. 

The  first  proposal,  not  yet  submitted  in  bill  form, 
would  amend  title  28,  United  States  Code,  to  change  the  place  for 
holding  court  in  the  Swainsboro  Division  of  the  Southern  District 
of  Georgia  from  Swainsboro  to  Statesboro,  and  change  the  name  of 
that  division  to  the  Statesboro  Division.   The  Department  of 
Justice  recommends  enactment  of  this  legislation. 

We  understand  that  the  purpose  of  the  bill  is  to  have 
court  held  in  a  location  with  better  court  facilities  and  accom- 
modations than  are  available  in  Swainsboro,  where  they  are 
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clearly  inadequate.   For  example,  the  Swainsboro  jury  room  is 
located  in  a  basement,  to  which  access  is  difficult  for  a  signif- 
icant number  of  jurors.  Moreover,  Swainsboro  has  no  overnight 
accommodations  for  use  by  jurors  when  they  must  be  sequestered  or 
when  other  circumstances  dictate  an  overnight  stay. 

Statesboro's  facilities  for  court  staff  and  jurors  are 
far  superior  to  those  in  Swainsboro.   Since  Statesboro  is  a 
college  town,  several  motels  are  located  there.   Although  there 
is  no  federal  building  in  Statesboro,  state  authorities  have 
agreed  to  allow  the  court  to  use  fully  adequate  state-owned 
facilities  in  Statesboro  at  no  cost  to  the  federal  government. 

Because  better  facilities  and  accommodations  for  the 
court  and  its  jurors  are  available  in  Statesboro,  and  because  the 
proposed  legislation  would  appear  to  have  little  or  no  fiscal 
impact  on  the  federal  government,  the  Department  of  Justice 
recommends  enactment  of  this  legislation. 

K.    H.R.  5777  -  Bennington,  Vermont. 

H.R.  5777  would  amend  section  126  of  title  28,  United 
States  Code,  to  permit  Federal  district  court  to  be  held  in 
Bennington,  Vermont  as  well  as  the  already  designated  cities  of 
Brattleboro,  Burlington,  Montpelier,  Rutland,  St.  Johnsbury,  and 
Windsor.   The  Department  of  Justice  recommends  enactment  of  this 
legislation. 
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Vermont's  two  active  status  federal  judges  currently 
sit  in  Burlington  and  Rutland.   Vermont  recently  acquired  the 
services  of  a  third  federal  judge;  the  judge  who  recently  took 
senior  status  is  still  hearing  cases.   We  understand  that  the 
Brattleboro  and  Montpelier  courthouses  are  being  used  for  other 
purposes  and  the  facilities  at  St.  Johnsbury  and  Windsor  are 
inadequate  and  in  disrepair.   Thus,  establishing  court  at 
Bennington  would  be  the  most  convenient  and  economical  way  to 
accommodate  a  third  judge.   Since  the  state  of  Vermont  has  given 
the  federal  government  permission  to  use  facilities  of  either  the 
state  district  court  or  the  superior  court  in  Bennijigton  at  no 
cost  to  the  federal  government,  the  only  fiscal  impact  would 
involve  the  leasing  of  chambers  in  a  nearby  office  building.   As 
a  result,  the  new  judge  could  move  into  permanent  chambers  in 
Rutland  while  the  judge  on  senior  status  could  move  from  Rutland 
to  his  hometown  of  Bennington. 

The  cost  of  leasing  chambers  will  not  be  significant 
and  will  enable  the  government  to  retain  the  services  of  the 
senior  judge.   This  expense  can  be  terminated  when  he  can  no 
longer  hear  cases.   Therefore,  the  Department  of  Justice  has  no 
objection  to  enactment  of  this  legislation. 

This  concludes  my  prepared  remarks.   I  would  be  pleased 
to  answer  any  questions  the  Subcommittee  may  have. 
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Mr.  Kastenmeier.  You  have  indicated  that  the  Carmack  amend- 
ment cases  have  been  around  for  some  time,  I  think  you  said  the 
early  1970's? 

Mr.  MuLLiNS.  They  reached  a  peak  in  the  District  of  Massachu- 
setts in  the  early  1970's.  The  Carmack  amendment  was  initially  en- 
acted in  1906. 

Mr.  Kastenmeier.  Is  there  any  way,  other  than  just  opposing 
H.R.  3919,  that  we  could  aid  in  what  appears  to  be  a  problem  here. 
Could  we  propose  some  arbitration  requirements  or  something  to 
dispose  of  these  cases  without  necessarily  enacting  something  like 
H.R.  3919? 

Mr.  MuLLiNS.  When  it  comes  to  compulsory  arbitration,  we  do 
have  concerns  based  on  Article  III  of  the  Constitution.  To  some 
degree,  these  were  elaborated  upon  in  our  letter  to  you  respecting 
your  five  bills  dealing  with  diversity  jurisdiction,  one  of  which 
raises  the  arbitration  possibility  in  the  context  of  diversity  cases. 

Once  a  case  is  in  Federal  court,  ignoring  for  one  moment  those 
cases  that  can  be  assigned  solely  to  Article  I  tribunals  based  on 
their  coming  within  one  of  the  exceptions  to  Article  III  noted  in 
Justice  Brennan's  opinion  in  Northern  Pipeline  ^  there  is  some 
degree  of  right  to  have  the  case  heard  before  an  Article  III  judge 
and,  if  for  over  $20,  a  right  to  have  a  case  at  law  decided  by  a  jury. 
To  the  extent  arbitration  could  conceivably  be  encouraged,  it  would 
be  beneficial,  but  it  could  not  be  mandated. 

Mr.  Kastenmeier.  I  remember  some  years  back  Senator  Kenne- 
dy of  Massachusetts  had  an  interest  in  this — it  may  have  been  in 
the  context  of  diversity  jurisdiction,  I  have  forgotten.  It  certainly 
would  have  been  in  the  context  of  the  elimination  of  the  $10,000 
amount-in-controversy  limitation  in  cases  arising  out  of  Federal 
questions.  But  apparently  this  aspect  was  never  resolved. 

On  a  different  subject — what  differences  do  you  have  with  the 
analysis  of  the  Administrative  Office  with  respect  to  the  places  of 
holding  court  or  other  judicial  administrative  divisional  changes? 

Mr.  MuLLiNS.  The  differences  are  few.  With  respect  to  the  one  in 
Kentucky  mentioned  by  Congressman  Moorhead,  we  have  no  dis- 
agreement on  the  merits  of  that  particular  situation — the  lack  of  a 
real  need  for  court  to  be  held  there.  It  is  simply  a  difference  in  the 
standard  that  is  applied  as  to  whether  our  position  is  a  "no  objec- 
tion" or  an  "opposed."  My  understanding  is  that  the  Administra- 
tive Office — or  the  Committee  of  the  Judicial  Conference  that  de- 
cides these  things — has  a  strong  policy  opposing  the  dispersion  of 
Federal  cases  into  numerous  different  locations  and  very  much 
wants  to  keep  the  number  of  locations  at  the  minimum  necessary 
to  accommodate  the  needs  of  the  people. 

That  interest  is  of  concern  to  the  Department  of  Justice  as  well, 
but  it  may  not  be  as  great.  The  fiscal  concern  may  be  greater  for 
the  executive  branch.  While  there  is  no  particular  need  for  court  to 
be  held  in  Hopkinsville,  apparently  arrangements  have  been  made 
by  the  local  officials  so  that  it  would  cost  next  to  nothing. 

So  on  that  basis,  we  have  no  objection. 

Mr.  Kastenmeier.  I  understand. 


Northern  Pipeline  Construction  Co.  v.  Marathon  Pipe  Line  Co.,  458  U.S.  50  (1982). 
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I  have  no  further  questions,  Mr.  MuUins. 

Does  the  gentleman  from  CaHfornia  have  any  questions? 

Mr.  MooRHEAD.  I  don't  believe  so.  I  was  trying  to  understand  this 
3919  and  basically  you  can't  from  reading  it  without  having  the 
code  section.  I  understand  that  this  bill  would  wipe  out  the  $10,000 
limitation  and  let  them  go  to  court  for  pennies,  more  or  less;  is  that 
it? 

Mr.  MuLLiNS.  That  is  right.  It  is  instructive  when  we  review  the 
record  from  the  hearings  held  on  this  matter  in  1975  before  a 
Senate  subcommittee,  where  Chief  Judge  Caffrey  of  the  Massachu- 
setts District  Court  provided  a  log  of  cases  disposed  of  in  his  court 
which  ranged  from — obviously  there  were  some  no-recoveries 
where  the  defendant  prevailed — but  the  recoveries  ranged  from 
$100  to  a  high  of  $3,700  over  a  field  of  208  cases. 

The  testimony  of  the  shippers  today  seems  to  indicate  that  even 
with  inflation,  the  value  of  those  cases  has  not  changed  dramatical- 

ly. 

Mr.  MooRHEAD.  It  is  obvious  that  we  should  find  a  means  of  jus- 
tice that  is  cheaper,  that  is  more  reasonable  than  the  amount  in 
controversy.  I  don't  think  that  will  do  it. 

Mr.  MuLLiNS.  Pardon? 

Mr.  MooRHEAD.  I  am  sure  that  you  wouldn't  want  to  be  fighting 
over  something  that  is  less  than  the  cost  of  the  fight. 

Mr.  MuLLiNS.  One  would  think  so,  but  sometimes  litigation  strat- 
egies are  developed  by  attorneys  for  both  claimants  and  defend- 
ants, which  are  designed  to  achieve  goals  other  than  the  cost-effec- 
tive litigation  of  any  particular  case. 

We  note  that  the  record  respecting  the  first  appearance  of  a  ju- 
risdictional amount  in  this  matter,  which  was  to  prevent  removal 
of  these  cases  from  State  court  to  Federal  court  by  defendants 
unless  the  amount  exceeded  $3,000 — and  this  was  added  in  1914 — 
the  record  reflects  the  desire  of  the  railroads  at  that  time,  which 
were  quite  powerful  economically  and  politically,  to  let  it  be  known 
that  small  shippers  would  have  to  spend  more  than  they  would  re- 
cover in  order  to  sue  the  railroads.  This  is  the  sort  of  gamesman- 
ship that  is  not  in  the  public  interest. 

Mr.  MooRHEAD.  Thank  you. 

Mr.  Kastenmeier.  On  behalf  of  the  committee,  we  thank  you  for 
your  appearance. 

Mr.  MuLLiNS.  Thank  you,  Mr.  Chairman,  Mr.  Moorhead. 

Mr.  Kastenmeier.  That  concludes  the  testimony  today.  I  would 
like  to  receive  for  the  record  a  statement  submitted  on  behalf  of 
the  Shippers  National  Freight  Claim  Council,  Inc.,  in  support  of 
H.R.  3919.  They  are  not  actually  here  to  testify  in  person. 

[The  statement  of  Shippers  National  Freight  Claim  Council,  Inc., 
follows:] 
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STATEMENT 
Submitted  On  Behalf  Of  The 
SHIPPERS  NATIONAL  FREIGHT  CLAIM  COUNCIL,  INC. 

Before  The 

SUBCOMMITTEE  ON  COURTS,  CIVIL  LIBERTIES  & 
THE  ADMINISTRATION  OF  JUSTICE 

Of  The 

COMMITTEE  ON  THE  JUDICIARY 

U.S.  HOUSE  OF  REPRESENTATIVES 

In  Support  Of 
H.R.  3919,  A  BILL  TO  AMEND 
TITLE  28,  UNITED  STATES  CODE 


August  9,  1984 
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Mr.  Chairman  and  Members  of  the  Subcoiranittee : 

The  Shippers  National  Freight  Claim  Council  appreciates  the 
scheduling  of  H.R.  3919  for  hearing  before  your  Subcommittee  today 
and  the  opportunity  to  present  its  support  for  enactment  of  this 
bill, 

A.   The  Council's  Credentials. 
The  Shippers  National  Freight  Claim  Council  (Council)  is  a  non- 
profit, tax-exempt  association,  formed  in  February,  1974  by  a 
group  of  shippers  who  had  become  disillusioned  about  the  prospects 
of  favorable  results  arising  out  of  an  investigation  by  the  Inter- 
state Commerce  Commission  (ICC)  into  carrier  claims  practices  and 
related  ICC  regulations.   It  was  decided  that  the  increasing  problems 
in  this  field,  and  need  for  relief  therefrom,  could  better  be  re- 
solved by  concerted  action  on  the  part  of  private  sector  interests 
through  the  medium  of  a  trade  association. 

Since  its  origin  ten  years  ago,  the  Council  membership  has  grown 
to  over  500  regular  members  (claimant  shippers  and  receivers) ,  and 
more  than  100  non-claimant  members,  such  as  carriers,  forwarders, 
insurers,  etc. 

The  general  objectives  of  the  Council  are  as  follows: 

(1)   REGULATION  Preserve  federal  regulation  of  common  carrier 
cargo  liability,  claims  standards,  and  cargo  insurance 
requirements . 
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(2)  STANDARDS  Maintain  full  coiranon  carrier  cargo  liability  and 
and  claims  standards  applicable  to  domestic  and  international 
commerce. 

(3)  UNIFORMITY  Support  uniformity  in  cargo  liability  limits, 
time  deadlines  for  filing  claims  and  lawsuits,  liability/ 
claims  standards  and  burdens  of  proof  applicable  to  modal 
and  multimodal  common  carriage. 


B.   The  Purpose  of  H.R.  3919. 
H.R.  3919  was  introduced  on  September  19,  1983  by  Congressman 
William  F.  dinger  of  Pennsylvania.   This  bill,  if  enacted,  would 
restore  access  for  shippers  and/or  receivers  of  goods  claimants 
to  the  Federal  District  Courts  to  litigate  loss  and  damage  claims 
valued  at  less  than  the  present  $10,000  minimum  amount,  as  speci- 
fied in  Sections  1337  and  1445  of  Title  28  of  the  United  States 
Code. 

C.   The  History  of  Minimiim  Threshhold 
Requirements  in  Title  28  for  Litigation  in 
the  Federal  Courts. 

Set  forth  below  is  a  history  of  the  pertinent  actions  by  Congress 
providing  for  Federal  District  Court  jurisdiction  to  hear  cases 
where  the  amounts  in  controvery  exceed  the  sum  or  value  of  mini- 
mum amounts,  exclusive  of  interest  and  costs. 

1.   1948.   Section  1337  was  enacted  by  Congress  to  confer  original 
jurisdiction  on  the  Federal  District  Courts  to  hear  cases  on  the 
regulation  of  commerce.   NO  MINIMUM  WAS  IMPOSED. 
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2.  1948.   Section  1445  was  enacted  by  Congress  to  confer  removal 
jurisdiction  on  the  Federal  District  Courts  to  hear  cases  on  the 
regulation  of  commerce.   A  $3,000  MINIMUM  WAS  IMPOSED,  exclusive 
of  interest  and  costs  (June  25,  1948,  62  Stat  939). 

3.  1958.   Section  1331 ,  which  confers  original  jurisdiction  on 
the  Federal  District  Courts  in  federal  question  cases  arising 
under  the  Constitution,  laws  and  treaties  of  the  United  States, 
was  amended  by  Congress  to  INCREASE  THE  EXISTING  $3,000  MINIMUM 
TO  A  $10,000  MINIMUM  (July  25,  1958,  Public  Law  85-554). 

4.  1976.   Section  1331  was  amended  by  Congress  to  REMOVE  THE 
EXISTING  $10,000  MINIMUM  in  cases  brought  against  the  United  States 
(October  21,  1976,  Public  Law  94-574). 

5.  1978.   Section  1337  was  amended  by  Congress  to  ESTABLISH  A 
$10,000  MINIMUM  (October  20,  1978,  Public  Law  95-486). 

6.  1978.  Section  1445  was  amended  by  Congress  to  INCREASE  THE 
EXISTING  $3,000  MINIMUM  TO  A  $10,000  MINIMUM  (October  20,  1978, 
Public  Law  95-486) . 

7.  1980.   Section  1331  was  amended  by  Congress  to  REMOVE  THE 
EXISTING  $10,000  MINIMUM  in  all  remaining  federal  question  cases 
not  covered  by  the  1976  amendment  (December  1,  1980,  Public  Law 
96-486). 
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D.   The  Status  of  Minimum 
Threshhold  Requirements  Applicable  to 
Cargo  Loss  and  Damage 

Section  11707  of  the  Interstate  Commerce  Act  applies  to  cargo  loss 
and  damage  in  United  States  commerce.   This  section  is  the  recodi- 
fied section  of  the  law  enacted  on  October  17,  1978  (Public  Law 
94-473) .   This  provision  was  previously  identified  as  Section  20 
(11)  of  Part  I  of  the  Interstate  Commerce  Act  and  Section  219  of 
Part  II  of  such  Act,  applicable  to  rail  and  motor  common  carriers, 
respectively.   Section  11707  is  referred  to  as  "The  Carmack 
Amendment. " 

By  the  above-cited  amendment  of  Section  1331  in  1980  to  REMOVE  THE 
$10,000  MINIMUM  applicable  to  litigation  on  all  federal  questions, 
this  means  that  such  minimum  was  removed  almost  four  years  ago  on 
all  litigation  involving  all  terms  of  the  Interstate  Commerce  Act 
except  Carmack  Amendment  controversies.   Today,  federal  question 
cases  arising  under  the  Carmack  Amendment  are  treated  differently 
from  other  federal  question  controversies.   Hence,  it  is  an  anomaly 
in  the  statutory  system  applicable  to  litigation  in  the  Federal 
District  Courts  that  only  cargo  loss  and  damage  cases  are  subject 
to  the  $10,000  minimum. 


The  Reason  for  the  1978  Amendment 
of  Sections  1337  and  1445. 


The  1978  amendments^  to  Sections  1337  and  1445  establishing  the 
$10,000  minimum  amount  for  cargo  loss  and  damage  litigation  were 
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enacted  without  any  participation  in  or  review  of  such  litigation 
by  the  Interstate  Commerce  Commission. 

The  1978  amendments  were  also  enacted  without  the  convening  of 
public  hearings  before  any  House  or  Senate  Committee  at  which  pri- 
vate sector  transport  carriers  and  shippers  could  have  been  given 
the  opportunity  to  testify  on  such  legislation. 

The  $10,000  amendment  originated  in  the  Senate,  and  was  added  to 
the  bill  then  under  consideration  regarding  the  authorization  of 
additional  District  Court  and  appellate  judgeships  (H.R.  7843) . 

Reportedly,  the  only  known  basis  for  such  amendment  was  the  fact 
that  a  number  of  law  suits  on  fresh  produce  claims  had  been  in- 
stituted in  the  Federal  District  Court  for  the  District  of 
Massachusetts  by  a  small  group  of  receivers  and  their  claim  agent 
in  Boston.   Such  suits  were  then  filed  in  such  Court  because  of  an 
evidentiary  ruling  in  the  Massachusetts  State  Courts  holding  that 
Federal  inspection  certificates  were  inadmissible  as  evidence. 
This  holding  was  later  reversed. 

Thus,  the  enactment  of  the  $10,000  minimum  was  occasioned  by  a 
momentary  overload  of  specialized  produce  cases  in  only  one  state 
(Massachusetts) ,  yet  it  has  since  had  nationwide  application.   This 
requirement  also  applies  only  to  Section  11707  cases  under  the 
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Interstate  Commerce  Act. 

Moore's  Federal  Practice,  Section  0.167[4],  asks: 

"Why  pick  on  Carmack  Amendment  cases  when  the  balance  of 
the  Interstate  Commerce  Act,  and  all  other  federal  laws, 
remain  free  of  the  over  $10,000  limitation?" 


F.   Today's  Recourse  for  Cargo  Shippers  and  Receivers  . 
Historically,  Federal-  and  state  courts  have  exercised  concurrent 
jurisdiction  over  cargo  loss  and  damage  claims  arising  from  ship- 
ments in  interstate  commerce.   Federal  law  prevails,  however,  ac- 
cording to  the  U.S.  Supreme  Court.   Adams  Express  Company  v.  Croninger, 
226   U.S.  491  (1913). 

The  $10,000  MINIMUM  threshhold  requirement  unfairly  forces  loss 
and  damage  claimants  to  seek  relief  in  state  courts  rather  than 
having  their  cases  of  lesser  amount  heard  by  Federal  court  judges 
experienced  in  federal  laws  governing  interstate  commerce.   Since 
1978,  parties  at  interest  -  shippers  and  carriers  alike  -  have  been 
confronted  by  state  court  decisions  rendered  in  all  50  states,  each 
one  free  to  apply  its  own  interpretation  of  common  carrier  liability. 

Judges  in  local  and  state  courts  are  not  knowledgeable  about  trans- 
portation law  and  as  the  deregulation  of  transport  spreads,  a  growing 
number  of  conflicting  state  court  decisions  can  be  expected.   There 
is  little  doubt  that  uncertainty  and  confusion  in  this  area  of  the 
law  will  grow  by  virtue  of  varying  state  court  action  involving  the 
interpretation  of  the  Carmack  Amendment. 
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G.   The  Interstate  Conunerce  Conunission 
Supports  the  Relief  Provided  by  H.R.  3919, 


The  Interstate  Commerce  Commission  reviewed  the  $10,000  MINIMUM 
REQUIREMENT  for  the  first  time  in  1981  and  advised  Congress  that 
"The  Commission  recommends  removal  of  the  new  [1978]  inconsistency 
so  that  Carmack  Amendment  controversies  can  be  handled  in  the  same 
manner  as  other  federal  question  cases."   Rail  Carrier  Cargo  Lia- 
bility Study  Report,  September  29,  1981,  page  40  (excerpt  attached) 


Effect  of  Enacting  H.R.  3919 
on  Court  Caseload. 


The  Judicial  Conference,  by  letter  to  Chairman  Rodino  of  the  House 
Judiciary  Committee,  dated  December  8,  1983,  expresses  concern  about 
"the  large  number  of  trivial  claims  that  would  arise  from  repeal  of 
the  jurisdictional  amount." 

We  respectfully  submit  that  no  "trivial  claim"  problem  will  result, 
for  the  following  reasons: 

1.   The  request  to  repeal  the  jurisdictional  amount  is  bottomed 
on  the  occasional  but  important  need  for  federal  court  interpreta- 
tion of  federal  law.   The  need  for  federal  litigation  on  legal 
issues  will  govern  the  filing  of  lawsuits,  not  the  amount  of  the 
claim. 
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2.  Cargo  loss  and  damage  claims  brought  before  Federal  District 
Courts  will  inevitably  cost  the  claimant  substantial  dollars  for 
legal  services,  and  other  costs.   Litigation  of  claims  for  the 
sake  of  litigation  is  not  a  realistic  prospect  in  today's  economic 
world. 

3.  In  instances  where  loss  and  damage  claims  involve  relatively 
low  amounts,  absent  substantial  legal  issues,  arbitration  mechanisms 
are  available  at  the  Transportation  Arbitration  Board  for  shipper- 
trucker  disputes  and  the  American  Arbitration  Association  for 
shipper-railroad  disputes. 

4.  In  1984  a  survey  was  conducted  by  the  Council  of  represen- 
tative shippers  to  ascertain  the  extent  of  1983  cargo  loss  and 
damage  claims  in  interstate  commerce.   The  attached  exhibit 
reflects  the  results.   The  highlights  of  this  survey  are  as  follows: 


The  average  value  of  claims  ranged  from  $128  to  $716  per 
claim. 

The  heavy  preponderance  of  claims  were  below  $5,000  in 
value  and  would  be  taken  to  federal  court  only  in  in- 
stances of  substantial  legal  questions. 

Any  claim  over  $1,000  should  not  be  regarded  as  "trivial", 
whether  taken  to  court  or  not. 


Accordingly,  the  inpact  of  enacting  H.R.  3919  would  have  little 
effect  on  court  caseloads  while,  at  the  same  time,  providing  fair- 
ness and  due  process  to  potential  claimants  now  subjected  to  discrimi- 
nation that  will  otherwise  be  maintained. 
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I.   Conclusion 


The  Shippers  National  Freight  Claim  Council  respectfully  urges  the 
enactment  of  H.R.  3919  by  the  98th  Congress. 


Respectfully  submitted, 

Robert  E.  Redding       1 
Director  of  Federal  Affairs 
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SHIPPER  CARGO  CLAIMS  SURVEY 


TOTAL  CLAIMS  -' 


1/ 


Shippi 
A 

^^' 

Number 

Average  Value 
(000) 

Claims  over 
$10,000 

783 

$271 

2 

B 

29 

152 

- 

C 

600 

716 

1. 

D 

2,236 

241 

3 

E 

2,288 

128 

- 

F 

308 

576 

8 

G 

1,405 

481 

4 

Claims  $5,000 
to  $10,000 


5 

5 
25 
25 
21 


CI 

aims  below 

$5,000 

778 

29 

594 

2,226 

2,263 

283 

1,384 

1/   Shippers  A-F  claims  -  truck  only.   Shipper  G  -  rail  only. 


2/   Shipper  data  were  provided,  subject  to  the  condition  of 
~   company  confidentiality. 
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EXCERPT  FROM  INTERSTATE  COMMERCE  COMMISSION  RAIL 
CARRIER  CARGO  LIABILITY  STUDY  REPORT 


Analysis 

Jurisdiction  today  is  concurrent  over  interstate  cargo  claims.   Section 
11707 (d)  provides  that  a  civil  action  may  be  brought  in  a  district  co^r^  of 
the  United  States  or  in  a  state  court   However,  federal  law  prevails. — 
The  Commission  stated  in  Loss  and  Damage,  supra,  at  589-90: 

Section  20(11)  of  the  act  provides  a  statutory  cause  of 
action  for  loss  or  damage  in  transit  caused  by  a  carrier 
even  though  the  statute,  in  effect,  merely  recodifies 
the  common  law  right.   In  fact,  it  is  sometimes  anoma- 
lously called  a  right  under  the  Federal  common  law.   Car- 
rier liability  is  determined  with  particular  reference  to 
Federal  Statutes  and  decisions,  and  the  undisputed  effect 
of  these  is  that  although  a  carrier  is  not  an  insurer  per 
se,  it,  nonetheless,  is  fully  liable  for  damage  to  or  loss 
of  goods  transported  by  it  unless  the  loss  or  damage  occur- 
red as  a  result  of  one  of  the  excepted  cases.   As  a  con- 
sequence, a  carrier  is  virtually  an  insurer  and  the  Federal 
law  summarily  invalidates  carrier  arguments  to  the  contrary 
unless  there  is  a  correlation  of  the  defense  to  an  excepted 
cause.  Commodity  Credit  Corporation  v.  Norton  167  F.  2d  161, 
164  (1948) .   Neither  the  decisions  of  State  courts  which 

may  be  to  the  contrary may  overcome  this  governing 

principle.  Missouri  Pac.  R.  R.  v.  Elmore  S  Stahl ,  377  U.S. 
134  (1964),  rehearing  denied,  377  U.S.  948;  and  Condokes  v. 
Southern  Pacific  Company,  303  F.  Supp.  1158  (D.  Mass.  1968). 
Conflicting  interpretations,  therefore,  would  have  to  be  re- 
solved in  the  Federal  Courts. 

Since  Federal  law  prevails,  claims  arising  under  section  11707  are 
"federal  questions"  and  the  provisions  of  the  Carmack  Amendment  govern  ex- 
clusively, regardless  of  whether  the  plaintiff  asserts  a  federal  question. 
The  right  of  removal  to  federal  court,  however,  is  limited.   The  $3,000  thresh- 
hold  established  in  1914  for  removal  was  increased  to  $10,000  in  1978. 

A  $10,000  minimum  was  required  to  originate  in  federal  courts.  Thethresh- 
hold  was  raised  to  eliminate  the  inconsistency  between  removal  and  original 
jurisdiction.   5hus,  legislative  history  of  Pub.  L.  95-486,  which  amended  28 
U.S.C.  §1337  and  §1445(b),  stated: 

The  Carmack  amendment,  49  United  States  Code  20 
(11),  and  28  United  States  Code  1337,  provide  that 
suits  may  be  brought  in  federal  court  against  a  rail- 
road or  motor  carrier.   However,  there  is  no  provision 


— '  Adams  Express  Co.  v.  Croninger,  supra . 
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in  these  statutes  that  assumes  that  the  court  will 
only  hear  substantial  claims.   This  is  a  basic  in- 
consistency with  diversity  and  Federal  question 
jurisdiction,  which  require  a  $10,000  minimian 
amount  in  controversy.   1978  U.S.  Cong.  &  Adm.  News, 
Page  3612  . 

A  new  inconsistency  exists  now  that  Congress  has  recently  removed  the 
$10,000  threshhold  for  original  jurisdiction  in  federal  question  cases. 
(Pub.  L.  96-486.)   Today,  federal  questions  cases  arising  under  the  Carmack 
Amendment  are  treated  differently  from  other  federal  question  controversies. 
Moore's  Federal  Practice  §0.167[4]  asks,  "Why  pick  on  Carmack  Amendment  cases 
when  the  balance  of  the  Interstate  Commerce  Act,  and  all  other  federal  laws, 
remain  free  of  the  over  $10,000  limitation?" 

The  Commission  recommends  removal  of  the  new  inconsistency  so  that 
Carmack  Amendment  controversies  can  be  handled  in  the  same  manner  as  other 
federal  question  rases. 
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Mr.  Kastenmeier.  If  there  are  other  statements  to  be  submitted 
on  that  legislation,  they,  too,  may  be  received. 

That  concludes  the  hearing  today. 

[Whereupon,  at  2:30  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 


APPENDIXES 

For  Hearing  on  Federal  District  Court  Organization  Act  of  1984, 

August  9,  1984 

appendix  I — LEGISLATIVE  MATERIALS 

A.  H.R.  6163,  98th  Cong.,  2d  Sess.  (1984). 

B.  H.  Rep.  No.  1062,  98th  Cong.,  2d  Sess.  (1984). 

C.  Pub.  L.  98-620,  98  Stat.  3335  (1984). 

APPENDIX  II — ADDITIONAL  MATERIALS 

A.  Letter  from  William  James  Weller  to  Hon.  Robert  W.  Kastenmeier  dated  June 
,  1984. 

B.  Additional  materials  relating  to  H.R.  3919: 

1.  H.R.  3919,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Jerry  M.  Hiegel,  President,  Oscar  Mayer  Foods  Corporation,  to 
Hon.  Robert  W.  Kastenmeier  dated  September  8,  1983. 

3.  Letter  from  Ronald  S.  Kreul,  Rayovac  Corporation,  to  Hon.  Robert  W.  Kas- 
tenmeier dated  September  15,  1983. 

4.  Repeal  of  $10,000  Jurisdictional  Threshold  as  a  Condition  Precedent  to  Fed- 
eral Court  Jurisdiction  Over  Cargo  Loss  and  Damage  Claims  in  Transportation, 
submitted  by  Shippers  National  Freight  Claim  Council,  Inc.,  dated  November  1, 
1983. 

5.  Letter  from  Janice  M.  Rosenak,  Legislative  Counsel,  Interstate  Commerce 
Commission  to  Hon.  Peter  W.  Rodino,  Jr.,  dated  November  16,  1983,  with  at- 
tachment. 

6.  Letter  from  Leland  E.  Beck,  Counsel,  Administrative  Office  of  the  U.S. 
Courts,  to  Hon.  Peter  W.  Rodino,  Jr.,  dated  December  7,  1983. 

7.  Dispute  Resolution  Program  for  Shippers  and  Common  Carriers  of  Property 
(Other  than  Household  Goods),  Including  Conditional  Payment  of  Attorneys' 
Fees,  submitted  by  Shippers  National  Freight  Claim  Council,  Inc.,  dated  April  6, 
1984. 

8.  Letter  from  Harry  E.J.  Marsh,  Jr.,  Century  Manufacturing  Co.,  to  Hon. 
Peter  W.  Rodino,  Jr.,  dated  July  24,  1984. 

9.  Letter  from  Bob  Baker,  Lennox  Industries  Inc.,  to  Hon.  Peter  W.  Rodino, 
Jr.,  dated  July  25,  1984. 

10.  Letter  from  James  E.  Bartley,  The  National  Industrial  Transportation 
League,  to  Hon.  Robert  W.  Kastenmeier,  dated  July  26,  1984. 

11.  Letter  from  John  Graham,  Subaru  of  America,  Inc.,  to  Hon.  Peter  W. 
Rodino,  Jr.,  dated  July  27,  1984. 

12.  Letter  from  Eugene  J.  Mielke,  The  Pillsbury  Company,  to  Hon.  Peter  W. 
Rodino,  Jr.,  dated  July  31,  1984. 

13.  Letter  from  Hon.  Glenn  M.  Anderson,  to  Robert  W.  Kastenmeier  dated 
August  8,  1984. 

14.  Letter  from  Hon.  William  F.  Clinger,  Jr.,  to  Hon.  Robert  W.  Kastenmeier 
dated  August  9,  1984. 

15.  Letter  from  Hon.  Bruce  A.  Morrison  to  Mr.  William  E.  Foley,  Director, 
Administrative  Office  of  the  U.S.  Courts,  dated  October  22,  1984,  with  attach- 
ment. 

16.  Letter  from  Hon.  Bruce  A.  Morrison  to  Mr.  Dennis  Mullins,  Deputy  As- 
sistant Attorney  General,  dated  October  22,  1984,  with  attachment. 

C.  Materials  relating  to  H.R.  313: 

1.  H.R.  313,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Hon.  Robert  A.  Roe  to  Hon.  Robert  W.  Kastenmeier  dated 
August  1,  1984,  with  attachments. 

D.  Materials  relating  to  H.R.  813: 

1.  H.R.  813,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Hon.  Ed  Jenkins  to  Hon.  Robert  W.  Kastenmeier,  dated  July 
27,  1984,  with  attachments. 

E.  Materials  relating  to  H.R.  1579: 

(93) 


46-215   0-85-4 


94 

1.  H.R.  1579,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Hon.  Lynn  Martin  to  Hon.  Robert  W.  Kastenmeier,  dated  July 
24,  1984,  with  attachments. 

F.  Materials  relating  to  H.R.  2329: 

1.  H.R.  2329,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Hon.  Carroll  Hubbard  to  Hon.  Robert  W.  Kastenmeier,  dated 
July  24,  1984,  with  attachments. 

G.  Materials  relating  to  H.R.  4179: 

1.  H.R.  4179,  98th  Cong.,  1st  Sess.  (1983). 

2.  Letter  from  Hon.  Edward  R.  Madigan  to  Hon.  Robert  W.  Kastenmeier, 
dated  August  6,  1984,  with  attachments. 

H.  Materials  relating  to  H.R.  4662: 

1.  H.R.  4662,  98th  Cong.,  2d  Sess.  (1984). 

2.  Letter  from  Hon.  E  (Kika)  de  la  Garza  to  Hon.  Robert  W.  Kastenmeier 
dated  August  7,  1984,  with  attachments. 

L  Materials  relating  to  H.R.  5777: 

1.  H.R.  5777,  98th  Cong.,  2d  Sess.  (1984). 

2.  Letter  from  Hon.  James  M.  Jeffords  to  Hon.  Robert  W.  Kastenmeier  dated 
August  7,  1984,  with  attachments. 

J.  Materials  relating  to  the  proposed  relocation  of  the  Swainsboro  Division  of  the 
Southern  District  of  Georgia  to  Statesboro: 

1.  Letter  from  Hon.  Lindsay  Thomas  to  Hon.  Robert  W.  Kastenmeier  dated 
March  28,  1984,  with  attachments. 

2.  Letter  from  Hinton  R.  Pierce,  U.S.  Attorney,  Southern  District  of  Georgia, 
to  Hon.  Robert  W.  Kastenmeier,  dated  May  25,  1984. 

3.  Letter  from  Hon.  Lindsay  Thomas  to  Hon.  Robert  W.  Kastenmeier  dated 
July  6,  1984,  with  attachment. 

4.  Letter  from  Hon.  Robert  W.  Kastenmeier  to  Hon.  Lindsay  Thomas  dated 
August  7,  1984. 

5.  A  Proposal  for  a  Statesboro  Division  of  the  Federal  District  Court,  South- 
ern District  of  Georgia,  and  Addendum. 

6.  A  Proposal  for  the  Continuation  of  the  Swainsboro  Division  of  the  United 
States  District  Court  for  the  Southern  District  of  Georgia. 


APPENDIX  I 
LEGISLATIVE  MATERIALS 


98th  congress 
2d  Session 


H.  R.  6163 


To  amend  title  28,  United  States  Code,  with  respect  to  the  places  where  court 
shall  be  held  in  certain  judicial  districts,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

August  10,  1984 
Mr.  Kastenmeier  (for  himself,  Mrs.   Schboedee,  Mr.  Moobhead,  and  Mr. 
Hyde)  introduced  the  following  bill;  which  was  referred  to  the  Committee  on 
the  Judiciary 


A  BILL 

To  amend  title  28,  United  States  Code,  with  respect  to  the 
places  where  court  shall  be  held  in  certain  judicial  districts, 
and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Federal  District  Court 

4  Organization  Act  of  1984". 

5  Sec.  2.  The  second  sentence  of  subsection  (c)  of  section 

6  112  of  title  28,  United  States  Code,  is  amended  to  read  as 

7  follows: 

(9&) 
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1  "Court  for  the  Eastern  District  shall  be  held  at  Brook- 

2  lyn,  Hauppauge,  and  Hempstead  (including  the  village  of 

3  Uniondale).". 

4  Sec.  3.  (a)  Subsection  (a)  of  section  93  of  title  28, 

5  United  States  Code,  is  amended — 

6  (1)  in  paragraph  (1)  by  striking  out  "De  Kalb," 

7  and  "McHenry,";  and 

8  (2)  in  paragraph  (2) — 

9  (A)   by   inserting    "De    Kalb,"    immediately 

10  after  "Carroll,";  and 

11  (B)    by    inserting    "McHenry,"    immediately 

12  after  "Lee,". 

13  (b)  The  amendments  made  by  subsection  (a)  of  this  sec- 

14  tion  shall  apply  to  any  action  commenced  in  the  United 

15  States  District  Court  for  the  Northern  District  of  Illinois  on 

16  or  after  the  effective  date  of  this  Act,  and  shall  not  affect  any 

17  action  pending  in  such  court  on  such  effective  date. 

18  Sec.  4.  The  second  sentence  of  subsection  (b)  of  section 

19  93  of  title  28,  United  States  Code,  is  amended  by  inserting 

20  " Champaign /Urbana,"  before  "Danville". 

21  Sec.  5.  (a)  Subsection  (b)  of  section  124  of  title  28, 

22  United  States  Code,  is  amended — 

23  (1)  by  striking  out  "six  divisions"  and  inserting  in 

24  lieu  thereof  "seven  divisions"; 
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1  (2)  in  paragraph  (4)  by  striking  out  ",  Hidalgo, 

2  Starr,";  and 

3  (3)  by  adding  at  the  end  thereof  the  following: 

4  "(7)  The  McAllen  Division  comprises  the  counties 

5  of  Hidalgo  and  Starr. 

6  "Court  for  the  McAllen  Division  shall  be  held  at  McAllen.". 

7  (b)  The  amendments  made  by  subsection  (a)  of  this  sec- 

8  tion  shall  apply  to  any  action  commenced  in  the  United 

9  States  District  Court  for  the  Southern  District  of  Texas  on  or 

10  after  the  effective  date  of  this  Act,  and  shall  not  affect  any 

11  action  pending  in  such  court  on  such  effective  date. 

12  Sec.  6.  (a)  Paragraph  (1)  of  section  90(a)  of  title  28, 

13  United  States  Code,  is  amended — 

14  (1)  by  inserting  "Fannin,"  after  "Dawson,"; 

15  (2)  by  inserting  "Gilmer,"  after  "Forsyth,";  and 

16  (3)  by  inserting  "Pickens,"  after  "Lumpkin,". 

17  (b)  Paragraph  (2)  of  section  90(a)  of  title  28,  United 

18  States    Code,    is    amended    by    striking    out    "Fannin,", 

19  "Gilmer,",  and  "Pickens,". 

20  (c)  Paragraph  (6)  of  section  90(c)  of  title  28,  United 

21  States  Code,  is  amended  by  striking  out  "Swainsboro"  each 

22  place  it  appears  and  inserting  in  lieu  thereof  "Statesboro". 

23  •    (d)  The  amendments  made  by  this  section  shall  apply  to 

24  any  action  commenced  in  the  United  States  District  Court  for 

25  the  Northern  District  of  Georgia  on  or  after  the  effective  date 
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1  of  this  Act,  and  shall  not  affect  any  action  pending  in  such 

2  court  on  such  effective  date. 

3  Sec.  7.  Section  85  of  title  28,  United  States  Code,  is 

4  amended  by  inserting  "Boulder,"  before  "Denver". 

5  Sec.  8.  The  second  sentence  of  section  126  of  title  28, 

6  United  States  Code,  is  amended  by  inserting  "Bennington," 

7  before  "Brattleboro". 

8  Sec.  9.  (a)  The  amendments  made  by  this  Act  shall  take 

9  effect  on  January  1,  1985. 

10  (b)  The  amendments  made  by  this  Act  shall  not  affect 

11  the  composition,  or  preclude  the  service,  of  any  grand  or  petit 

12  jury  summoned,  empaneled,  or  actually  serving  on  the  effec- 

13  tive  date  of  this  Act. 

O 
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Report 
HOUSE  OF  REPRESENTATIVES       |        98-1062 


FEDERAL  DISTRICT  COURT  ORGANIZATION  ACT  OF  1984 


September  24,  1984.— Committed  to  the  Committee  of  the  Whole  House  on  the  State 

of  the  Union  and  ordered  to  be  printed 


Mr.  Kastenmeier,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  6163] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  6163)  to  amend  title  28,  United  States  Code,  with  respect  to 
the  places  where  court  shall  be  held  in  certain  judicial  districts, 
and  for  other  purposes,  having  considered  the  same,  report  favor- 
ably thereon  without  amendment  and  recommend  that  the  bill  do 
pass. 

Purpose  of  the  Legislation 

The  purpose  of  the  proposed  legislation  is  to  realign  the  bound- 
aries of  divisions  within  three  judicial  districts,  to  statutorily 
create  an  additional  place  of  holding  court  in  four  judicial  districts, 
and  to  change  the  place  of  holding  court  in  one  judicial  district.  In 
short,  the  legislation  modifies  the  organization  and  placement  of 
Federal  district  courts  so  as  to  better  reflect  the  changing  demo- 
graphic patterns  and  varying  societal  needs  in  six  states. 

Background 

Each  Congress,  several  bills  are  introduced  to  change  the  geo- 
graphic organization  of  the  Federal  courts.  It  generally  has  been 
the  policy  of  the  subcommittee  to  refrain  from  authorizing  new 
places  of  holding  court  or  making  changes  in  the  organizational  or 
geographical  configuration  of  individual  judicial  districts  unless 
such  changes  have  been  endorsed  by  the  judicial  branch  of  govern- 
ment— through  the  Judicial  Conference  of  the  United  States — and 
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the  executive  branch — through  the  United  States  Department  of 
Justice. 

The  Judicial  branch  has  set  strict  standards  for  such  endorse- 
ments. The  Judicial  Conference  approved  the  following  clarified 
statement  of  policy  at  its  September  1978  meeting: 

The  Judicial  Conference  reaffirms  its  previously  stated 
belief  that  changes  in  the  geographical  configuration  and 
organization  of  existing  federal  judicial  districts  should  be 
enacted  only  after  a  showing  of  strong  and  compelling 
need.  Therefore,  whenever  Congress  requests  the  Confer- 
ence's views  on  bills  to: 

1.  create  new  judicial  districts; 

2.  consolidate  existing  judicial  districts  within  a  state; 

3.  create  new  divisions  within  an  existing  judicial  district; 

4.  abolish  divisions  within  an  existing  judicial  district; 

5.  transfer  counties  from  an  existing  division  or  district  to 
another  division  or  district; 

6.  authorize  a  location  or  community  as  a  statutorily 
designated  place  at  which  "count  shall  be  held"  under 
Chapter  5  of  title  28  of  the  United  States  Code;  or 

7.  waive  the  provisions  of  Section  142  of  title  28,  United 
States  Code  respecting  the  furnishing  of  accommodations  at 
places  of  holding  court — 

The  Director  of  the  Administrative  Office  shall  transmit 
each  such  bill  to  both  the  chief  judge  of  each  affected  dis- 
trict and  the  chief  judge  of  the  circuit  in  which  each  such 
district  is  located,  requesting  that  the  district  court  and 
the  judicial  council  for  the  circuit  evaluate  the  merits  of 
the  proposal  and  formulate  an  opinion  of  approval  or  dis- 
approval to  be  reviewed  by  the  Conference's  Court  Admin- 
istration Committee  in  recommending  action  by  the  Con- 
ference. In  each  district  court  and  circuit  council  evalua- 
tion, the  views  of  the  affected  U.S.  Attorneys  offices,  as 
representative  of  the  views  of  the  Department  of  Justice, 
shall  be  considered  in  addition  to  caseload,  judicial  admin- 
istration, geographical,  and  community-convenience  fac- 
tors. Only  when  a  proposal  has  been  approved  both  by  the 
district  courts  affected  and  by  the  appropriate  circuit  coun- 
cil, and  only  after  both  have  filed  a  brief  report  summariz- 
ing their  reasons  for  their  approval,  with  the  Court  Ad- 
ministration Committee,  shall  the  Committee  review  the 
proposal  and  recommend  action  to  the  Judicial  Confer- 
ence.^ 

Thus,  when  a  hearing  was  scheduled  on  the  several  bills  relating 
to  the  geographic  organization  of  the  Federal  courts,  the  subcom- 
mittee carefully  considered  the  written  and  oral  testimony  of  the 
Judicial  Conference.  ^ 


'  Memorandum  to  all  Circuit  Court  Judges,  District  Court  Judges,  and  Circuit  Executives 
dated  October  12,  1978,  from  William  E.  Foley,  Director,  Administrative  Office  of  the  United 
States  Courts. 

^  See  District  Court  Organization:  Hearings  Before  the  Subcomm.  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice  of  the  Comm.  on  the  Judiciary,  98th  Cong.,  2d  Sess.  (1984) 
(testimony  of  William  Foley)  [hereinafter  referred  to  as  Hearings  on  District  Court  Organization, 
98th  Cong.]. 
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The  Subcommittee  also  requested  and  considered  the  testimony 
of  the  executive  branch  of  government.  The  Department  of  Justice 
generally  consults  with  the  United  States  Attorneys  offices  in  the 
affected  districts,  who  are  able  to  assess  local  needs  and  conditions. 
The  Department  of  Justice  also  considers  the  fiscal  impact  of  the 
proposals,  including  the  cost  of  obtaining  the  necessary  office  space 
and  per  diem  and  travel  costs  for  court  personnel.  On  the  basis  of 
the  recommendations  of  the  respective  U.S.  Attorneys  and  the  an- 
ticipated fiscal  impact,  the  Department  is  able  to  formulate  a  clear 
and  consistent  position  on  court  organization  issues.^ 

In  addition,  written  materials  in  support  of  the  proposals  were 
solicited  from  the  sponsoring  members  of  the  various  bills. 

The  following  discussion  of  the  proposed  legislation  is  divided 
into  two  parts:  proposals  to  change  divisions  within  districts  and 
proposals  to  create  or  change  places  of  holding  court  within  judicial 
districts. 

A.  PROPOSALS  TO  CHANGE  DIVISIONS  WITHIN  DISTRICTS 

1.  Northern  District  of  Georgia. — The  Northern  District  of  Geor- 
gia is  divided  into  four  divisions:  the  Gainesville,  Atlanta,  Rome 
and  Newman  Divisions.  The  proposed  legislation  would  move  three 
counties — Fannin,  Gilmer,  and  Pickens — from  the  Atlanta  Division 
to  the  Gainesville  Division. 

The  testimony  received  indicated  that  both  divisions  have  a  full 
complement  of  facilities  and  court-related  personnel.  However,  the 
caseload  in  the  Atlanta  Division  continues  to  grow  both  in  the 
quantity  and  complexity  of  cases  filed,  while  criminal  filings  in  the 
Gainsville  Division  have  decreased.  Therefore,  it  appears  reasona- 
ble to  reduce  the  Atlanta  Division's  caseload  by  transferring  to 
Gainsville  the  cases  arising  from  primarily  rural  counties  of 
Fannin,  Gilmer  and  Pickins. 

The  three  counties  are  geographically  located  closer  to  Gaines- 
ville than  to  Atlanta.  In  the  most  extreme  case,  Fannin  County  is 
nearly  60  miles  closer  to  Gainesville.  Thus,  jurors,  attorneys,  and 
other  interested  parties  have  indicated  a  preference  to  travel  to 
Gainsville  rather  than  traveling  the  mountainous  roads  to  Atlanta. 
In  addition,  the  Government  could  realize  a  savings  in  the  mileage 
fees  paid  to  jurors  who  are  called  to  jury  service  from  these  three 
counties. 

The  proposed  legislation  is  supported  by  the  bar  associations  of 
the  affected  counties  and  by  U.S.  District  Court  Judge  William  C. 
O'Kelley,  who  is  assigned  to  the  Gainesville  Division.  No  opposition 
to  the  proposal  has  been  identified. 

2.  Northern  District  of  Illinois.— The  Northern  District  of  Illinois 
is  comprised  of  two  divisions — the  Eastern  Division  and  the  west- 
ern Division.  The  proposed  legislation  would  transfer  McHenry  and 
DeKalb  counties  from  the  Eastern  Division  to  the  Western  Divi- 
sion. 

Court  for  the  Eastern  Division  is  held  in  Chicago;  court  for  the 
Western  Division  is  held  in  Rockford,  the  second-largest  city  in  lUi- 


'  See  Hearings  on  Federal  Court  Organization,  98th  Cong,  (statement  of  Dennis  F.  Mullins, 
Deputy  Assistant  Attorney  General,  U.S.  Department  of  Justice). 
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nois.  The  eastern  Division  docket  is  heavily  overloaded  and  the 
judge  who  serves  the  Western  Division  currently  divides  his  time 
between  Rockford  and  Chicago.  Transferring  McHenry  and  DeKalb 
counties  will  shift  approximately  200,000  people  from  the  Eastern 
Division  to  the  Western  Division.  Cases  arising  in  those  two  coun- 
ties will  be  placed  on  the  Rockford  docket,  thereby  relieving  the 
heavy  caseload  in  Chicago. 

McHenry  and  DeKalb  counties  are  geographically  more  conven- 
ient to  Rockford  than  Chicago.  Thus,  attorneys,  jurors  and  others 
in  those  counties  will  find  access  to  a  Federal  court  in  Rockford 
easier  and  less  expensive. 

The  caseload  in  Rockford  would  increase  sharply  as  a  result  of 
this  proposal.  However,  the  facilities  in  Rockford  are  currently 
under-utilized  and  it  appears  that  the  existing  facilities  are  more 
than  adequate  to  handle  the  increase.  In  addition,  the  increased  fil- 
ings would  likely  justify  placement  of  a  full-time  judge  in  Rockford, 
thereby  making  more  efficient  use  of  the  courthouse  there.  Because 
of  the  exisiting  facilities  and  personnel,  the  anticipated  costs  are 
minimal. 

The  proposal  enjoys  the  support  of  the  McHenry  and  DeKalb 
county  bar  associations,  as  well  as  the  bar  associations  from  all  of 
the  other  counties  in  the  Western  Division  and  the  Chief  Judge  of 
the  Northern  District  of  Illinois.  In  addition,  both  the  Judicial  Con- 
ference and  the  Department  of  Justice  have  endorsed  the  proposal. 

3.  Southern  District  of  Texas. — The  Southern  Distict  of  Texas  is 
currently  divided  into  six  divisions.  The  Brownsville  Division  pres- 
ently covers  a  four-county  area  which  is  about  150  miles  long.  The 
proposed  legislation  would  transfer  Hidalgo  and  Starr  counties 
from  the  Brownsville  Division  to  a  newly-created  McAllen  Division, 
and  would  leave  Cameron  and  Willacy  counties  in  the  Brownsville 
Divison.  Under  the  proposal,  one  of  the  two  judges  currently  sitting 
in  Brownsville  would  be  transferred  to  the  McAllen  Division. 

The  testimony  received  by  the  subcommittee  indicated  that  the 
vast  geographical  area  currently  covered  by  the  Brownsville  Divi- 
sion necessitates  enormous  travel  costs  for  court  and  executive 
branch  employees.  The  high  number  of  criminal  arrests  which 
occur  along  the  Mexican  border  in  the  Brownsville  Division  has 
created  costly  prisoner  transportation  and  security  problems  which 
would  be  alleviated  with  the  establishment  of  a  facility  in  McAllen 
which  could  be  used  for  temporarily  housing  prisoners.  Approxi- 
mately 58%  of  the  jurors  summoned  to  serve  in  the  Brownsville  Di- 
vision must  travel  to  court  from  Hidalgo  and  Starr  counties,  the 
two  counties  farthest  from  Brownsville,  creating  tremendous  incon- 
venience for  the  jurors  and  increased  travel  costs  for  the  Govern- 
ment. 

The  creation  of  a  new  McAllen  Division  will  significantly  reduce 
the  cost  of  administering  justice  in  the  four-county  area  which  cur- 
rently constitutes  the  Brownsville  Division.  The  projected  savings 
in  jury  costs  alone  is  $24,000.  In  addition,  the  savings  resulting 
from  reduced  costs  of  transporting  prisoners  and  the  savings  antici- 
pated by  the  executive  agencies  in  such  areas  as  travel,  per  diem, 
transportation,  vehicle  depreciation  and  telecommunications  is  pro- 
jected to  total  approximately  $431,400  annually.  A  U.S.  Federal 
building  currently  exists  in  McAllen,  and  all  of  the  executive  agen- 
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cies  involved  with  the  court  already  have  duty  stations  or  offices  in 
the  McAllen  Area.  As  a  consequence,  the  projected  cost  of  $123,500 
per  year  to  acquire  the  necessary  space  for  courtrooms,  judge's 
chambers  and  clerk's  offices  is,  in  comparison,  negligible. 

The  proposal  is  endorsed  by  the  bar  association  of  Hidalgo  and 
Starr  counties,  the  Judicial  Confidence  and  the  Department  of  Jus- 
tice. 

B.  PLACES  OF  HOLDING  COURT  PROPOSALS 

1.  Central  District  of  Illinois.— The  State  of  Illinois  is  divided 
into  three  judicial  districts — Northern,  Central  and  Southern. 
Court  for  the  Central  District  is  currently  held  at  Danville,  Peoria, 
Quincy,  Rock  Island,  and  Springfield.  The  proposed  legislation 
would  add  Champaign /Urbana  as  an  additional  place  of  holding 
court  in  the  Central  District. 

One  of  three  Federal  judges  in  the  Central  District  currently  sits 
in  Danville,  near  the  eastern  border  of  Illinois.  The  testimony  and 
material  submitted  indicate  that  the  civil  docket  in  Danville  has 
more  than  doubled  in  the  last  five  years,  from  250  cases  filed  in 
1979  to  569  in  1983;  and  that  485  civil  suits  have  been  filed  during 
the  first  half  of  this  year.  As  a  result  of  the  burgeoning  caseload, 
additional  court  facilities  are  necessary  in  this  part  of  the  state. 
Danville  is  no  longer  the  center  of  population  in  this  part  of  Illi- 
nois. Champaign/Urbana  lies  within  the  largest  county  in  the  area, 
and  is  more  centrally  located  to  the  bulk  of  the  population  there. 
In  addition,  the  three  interstate  highways  to  Champaign/Urbana 
and  superior  air  and  bus  service  make  it  more  accessible  then  Dan- 
ville for  lawyers,  litigants  and  jurors.  The  University  of  Illinois  Col- 
lege of  Law  is  located  in  Champaign/Urbana.  The  law  library  there 
would  be  of  great  assistance  to  the  judges  and  the  Federal  district 
court;  and  the  law  students  would  be  available  to  assist  in  provid- 
ing counsel  to  prisoners  in  pro  se  cases. 

The  facilities  in  Danville  are  inadequate  and  funds  will  have  to 
be  expended  to  build  an  additional  courtroom  in  this  part  of  the 
state.  A  large  Federal  building  currently  exists  in  Champaign/ 
Urbana;  thus,  the  cost  of  adding  a  courtroom  to  that  building  is  an- 
ticipated to  be  no  higher  than  the  cost  of  adding  a  courtroom  to  the 
building  in  Danville. 

It  was  stressed  in  the  supporting  documents  that  Champaign/ 
Urbana  will  be  an  additional  place  of  holding  court,  and  that  Dan- 
ville will  not  be  abandoned  as  a  court  site.  The  only  opposition  to 
the  proposal  came  from  the  Vermilion  County  Bar  Association,  the 
county  in  which  Danville  is  located,  which  expressed  concern  over 
whether  Federal  court  will  continue  to  be  held  in  Danville.  Federal 
Judge  Harold  A.  Baker  has  indicated  that  Danville  will  remain  his 
official  station. 

The  three  judges  in  the  Central  District  of  Illinois,  as  well  as  the 
Judicial  Conference  and  the  Department  of  Justice,  support  this 
proposal. 

2.  Eastern  District  of  New  Ybr^.— The  State  of  New  York  is  divid- 
ed into  four  judicial  districts — Northern,  Southern,  Eastern,  and 
Western.  Court  for  the  Eastern  District  is  currently  held  in  Brook- 
lyn and  Hempstead  (including  the  village  of  Uniondale  in  Nassau 
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County).  The  proposed  legislation  will  add  Hauppauge  as  a  place  of 
holding  court  in  the  Eastern  District. 

Hauppauge  is  located  in  Suffolk  County,  Long  Island.  The  testi- 
mony received  by  the  subcommittee  indicates  that  Suffolk  County 
has  experienced  tremendous  growth  in  recent  years;  its  current 
population  is  approximately  1.3  million.  The  corresponding  case- 
load increase  has  resulted  in  severe  overcrowding  of  the  existing  fa- 
cilities in  the  Eastern  District.  Approximately  20%  of  the  district's 
total  caseload  arises  in  Suffolk  County,  where  residents  may  spend 
as  much  as  four  hours  traveling  to  the  courthouse  in  Uniondale. 
Although  Hauppauge  is  only  35  miles  from  Uniondale,  the  drive 
along  the  Long  Island  Expressway  is  time-consuming  and  imposes 
2i  great  hardship  on  litigants,  lawyers,  jurors  and  witnesses. 

The  creation  of  two  additional  Federal  judgeships  as  part  of  the 
Bankruptcy  Amendments  and  Federal  Judgeship  Act  of  1984  '^ 
makes  the  need  for  additional  space  even  more  critical.  The  antici- 
pated cost  of  leasing  the  necessary  space  in  Suffolk  County  is 
$251,200  per  year.  It  is  believed  that  leasing  comparable  space  in 
Brooklyn  would  be  considerably  more  costly. 

This  proposal  has  been  endorsed  by  the  Judicial  Council  of  the 
Second  Circuit,  the  judges  of  the  Eastern  District,  the  Administra- 
tive Office  of  the  U.S.  Courts  and  the  Department  of  Justice.  No 
opposition  to  the  proposal  has  been  identified. 

3.  Judicial  District  of  Vermont. — The  State  of  Vermont  consti- 
tutes one  judicial  district.  Court  is  currently  held  at  Brattleboro, 
Burlington,  Montpelier,  Rutland,  Saint  Johnsbury,  and  Windsor. 
The  proposed  legislation  would  designate  Bennington  as  an  addi- 
tional place  of  holding  court. 

The  establishment  of  Bennington  as  a  place  of  holding  court  will 
be  useful  to  the  citizens  in  southwestern  Vermont,  who  currently 
must  travel  to  Rutland  or  Brattleboro.  The  distance  to  both  cities  is 
substantial,  and  the  drive  becomes  an  even  greater  hardship 
during  the  snowy  winter  months. 

Vermont  recently  acquired  the  services  of  a  third  full-time  feder- 
al judge.  Another  judge,  Honorable  James  Holden,  recently  took 
senior  status  and  is  still  hearing  cases.  Judge  Holden  has  secured 
the  approval  of  the  Vermont  Supreme  Court  to  use  state  court  fa- 
cilities in  Bennington.  Thus,  only  nominal  costs  for  leasing  space 
for  chambers  in  a  nearby  office  building  will  be  incurred  under  this 
proposal.  In  addition,  this  will  obviate  the  need  to  acquire  space  in 
Rutland  to  accommodate  the  new  judge  who  will  be  replacing 
Judge  Holden. 

The  Judicial  Conference,  the  Department  of  Justice,  and  the  Ver- 
mont Bar  Association  support  the  proposal. 

4.  Judicial  District  of  Colorado. — The  State  of  Colorado  consti- 
tues  one  judicial  district.  Court  is  currently  held  at  Denver,  Duran- 
go.  Grand  Junction,  Montrose,  Pueblo,  and  Sterling.  The  proposed 
legislation  would  designate  Boulder  as  an  additional  place  of  hold- 
ing court. 

This  proposal  is  aimed  at  alleviating  the  congestion  in  the 
Denver  facility,  and  making  the  Federal  court  more  accessible  to 
the  citizens  of  Boulder.  The  materials  submitted  indicate  that  cases 
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heard  in  Boulder  would  only  involve  litigants  from  that  area.  Court 
would  be  held  in  the  moot  courtroom  at  the  University  of  Colorado 
Fleming  School  of  Law  in  Boulder  at  no  cost  to  the  Federal  govern- 
ment. The  district  judge  who  would  sit  in  Boulder  has  indicated 
that  the  facilities  at  the  law  school  are  adequate  for  his  needs  and 
no  additional  space  would  be  required.  Finally,  this  proposal  would 
provide  an  educational  benefit  to  the  students  at  the  Fleming 
School  of  Law. 

The  proposal  is  endorsed  by  Chief  Judge  Sherman  Finesilver, 
District  Judge  Jim  Carrigan,  the  Boulder  County  Bar  Association, 
the  Dean  of  the  Law  School,  the  Judicial  Conference,  and  the  De- 
partment of  Justice. 

5.  Southern  District  of  Georgia.— The  State  of  Georgia  is  divided 
into  three  judicial  districts— Northern,  Middle  and  Southern.  The 
Southern  District  of  Georgia  is  divided  into  six  division.  The  pro- 
posed legislation  would  change  the  headquarters  of  the  Swainsboro 
Division  to  Statesboro,  rename  the  division  as  the  "Statesboro  Divi- 
sion," and  eliminate  the  designation  of  Swainsboro  as  a  place  of 
holding  court. 

The  testimony  and  other  materials  submitted  in  support  of  this 
proposal  show  that  Statesboro  is  the  geographical,  population,  and 
commercial  center  for  the  region.  The  existing  Federal  courthouse 
in  Swainsboro  is  in  disrepair  and  no  longer  adequately  serves  the 
needs  of  the  division.  By  contrast,  a  new  state  courthouse  exists  in 
Statesboro  and  space  for  Federal  court  would  be  available  in  that 
building  at  no  cost  to  the  Federal  government.  In  addition,  the  sup- 
port facilities  in  Statesboro — restaurants,  motels  and  hotels — ^are 
vastly  superior,  both  in  number  and  quality,  to  those  in  Swains- 
boro. 

The  proposal  is  supported  by  all  the  Federal  judges  in  the  South- 
ern District,  the  bar  associations  in  the  Statesboro  area,  the  Judi- 
cial Conference,  and  the  Department  of  Justice.  Opposition  to  the 
proposal  comes  from  several  bar  associations  in  the  Swainsboro 
area. 

Statement 

On  August  9,  1984,  the  Subcommittee  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice  held  a  one-day  hearing  on  ten 
legislative  proposals  which  affect  district  court  organization. 

Testimony  was  received  from  the  Honorable  E  (Kika)  de  la 
Garza,  the  Honorable  Robert  J.  Mrazek,  the  Administrative  Office 
of  the  U.S.  Courts  (William  Weller,  accompanied  by  Christy  E. 
Massie),  and  the  U.S.  Department  of  Justice  (Dennis  F.  Mullins,  ac- 
companied by  David  J.  Karp  and  Alfreda  Robinson-Bennett).  Writ- 
ten statements  were  received  from  Hon.  Robert  A.  Roe,  Hon.  Ed 
Jenkins,  Hon.  Lynn  Martin,  Hon.  Carroll  Hubbard,  Hon.  Edward 
Madigan,  Hon.  James  M.  Jeffords,  and  Hon.  Patricia  Schroeder.* 


*In  conducting  its  hearings  on  all  pending  legislative  proposals,  the  subcommittee  followed 
the  pattern  set  in  previous  Congresses.  See,  Federal  District  Court  Organization  Act  of  1978: 
Hearings  Before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Admmistration  of  Justice  of 
the  Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  (1978);  Federal  Court  Organization  and  Fifth 
Circuit  Division:  Hearings  Before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Administra- 
tion of  Justice  of  the  Comm.  on  the  Judiciary,  96th  Cong.,  2d  Sess.  (1980). 
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Following  the  hearing  on  August  9,  a  draft  omnibus  bill  was  cir- 
culated to  the  Members  of  the  Subcommittee.  With  the  exception 
of  the  proposal  to  move  the  district  court  headquarters  in  Swains- 
boro,  Georgia  to  Statesboro,  the  omnibus  bill  contained  only  non- 
controversial  proposals.  The  Statesboro  proposal  was  included  in 
the  omnibus  bill  on  the  basis  of  its  support  from  the  Judicial  Con- 
ference and  the  Department  of  Justice.  The  bills  for  which  opposi- 
tion had  been  identified  have  been  placed  in  a  study  category,  and 
action  on  them  has  not  been  foreclosed. 

The  Subcommittee  proceeded  to  mark  up  the  draft  bill,  and 
unanimously  voted  to  report  a  clean  bill  (H.R.  6163)  to  the  full 
Committee.  No  amendments  were  offered. 

On  September  18,  1984,  the  full  Judiciary  Committee  considered 
H.R.  6163  and,  by  voice  vote,  a  quorum  of  Members  being  present, 
ordered  the  bill  reported. 

Section-by-Section  Analysis 

Section  1  provides  that  the  proposed  legislation  may  be  referred 
to  as  the  "Federal  District  Court  Organization  Act  of  1984." 

Section  2  amends  28  U.S.C.  §  112(c)  to  designate  Hauppauge  as  an 
additional  place  of  holding  court  for  the  Eastern  District  of  New 
York. 

Section  3(a)  amends  28  U.S.C.  §  93(a)  (1)  and  (2)  by  transferring 
McHenry  and  DeKalb  Counties  from  the  Eastern  Division  of  the 
Northern  District  of  Illinois  to  the  Western  Division  of  that  dis- 
trict. 

Section  3(b)  provides  that  the  transfer  of  McHenry  and  DeKalb 
Counties  shall  have  no  effect  on  actions  which  are  pending  in  Dis- 
trict Court  for  the  Northern  District  of  Illinois  on  the  effective  date 
of  this  Act. 

Section  4  amends  28  U.S.C.  §  93(b)  by  designating  Champaign/ 
Urbana  as  an  additional  place  of  holding  court  for  the  Central  Dis- 
trict of  Illinois. 

Section  5(a)  amends  28  U.S.C.  §  124(b)  by  creating  the  McAllen 
Division  of  the  Southern  District  of  Texas,  and  by  transferring  Hi- 
dalgo and  Starr  Counties  from  the  Brownsville  Division  of  that  dis- 
trict to  the  McAllen  Division. 

Section  5(b)  provides  that  the  amendments  made  by  section  5(a) 
shall  have  no  effect  on  actions  which  are  pending  in  the  Southern 
District  of  Texas  on  the  effective  date  of  this  Act. 

Section  6  (a)  and  (b)  amend  28  U.S.C.  §  90(a)  by  transferring  the 
counties  of  Fannin,  Gilmer,  and  Pickens  from  the  Atlanta  Division 
of  the  Northern  District  of  Georgia  to  the  Gainesville  Division  of 
that  District. 

Section  6(c)  amends  28  U.S.C.  §  90(c)  by  moving  the  headquarters 
of  the  Swainsboro  Division  of  the  Southern  District  of  Georgia  to 
Statesboro,  renaming  the  division  as  the  "Statesboro  Division,"  and 
repealing  the  designation  of  Swainsboro  as  a  place  of  holding  court 
in  the  Southern  District  of  Georgia. 

Section  6(d)  provides  that  the  transfer  of  three  counties  from  the 
Atlanta  Division  of  the  Northern  District  of  Georgia  to  the  Gaines- 
ville Division  of  that  district  shall  have  no  effect  on  actions  which 
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are  pending  in  District  Court  for  the  Northern  District  of  Georgia 
on  the  effective  date  of  this  Act. 

Section  7  amends  28  U.S.C.  §  85  by  designating  Boulder  as  an  ad- 
ditional place  of  holding  court  for  the  Judicial  District  of  Colorado. 

Section  8  amends  28  U.S.C.  §126  by  designating  Bennington  as 
an  additional  place  of  holding  court  for  the  Judicial  District  of  Ver- 
mont. 

Section  9  provides  that  the  effective  date  of  this  legislation  is 
January  1,  1985. 

Oversight  Findings 

In  regard  to  clause  2(1X3)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  committee  recognizes  that,  in  addition  to  its 
responsibility  to  create  judgeships  pursuant  to  fair,  systematic  and 
open  procedures,  it  should  resolve  questions  relating  to  places  of 
holding  court  and  to  district  and  division  dividing  lines  in  a  similar 
manner.  As  a  consequence,  it  is  the  view  of  the  committee  that  the 
processing  of  district  court  organization  legislation  is  most  effi- 
ciently and  expeditiously  dealt  with  by  formulation  of  an  omnibus 
bill.  Moreover,  in  this  regard,  the  committee  feels  that  it  is  better 
able  to  sort  out  meritorious  and  noncontroversial  proposals  from 
those  requiring  more  study  or  consensus. 

In  regard  to  clause  2(1X3XD)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  committee  by  the  Committee  on  Government  Operations. 

New  Budget  Authority 

In  regard  to  clause  2(1X3XB)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  bill  creates  no  new  budget  authority  or  in- 
creased tax  expenditures  for  the  Federal  judiciary. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1X4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  feels  that  the  bill  will  have  no 
foreseeable  inflationary  impact  on  prices  or  costs  in  the  operation 
of  the  national  economy. 

Federal  Advisory  Committee  Act  of  1972 

The  Committee  finds  that  this  legislation  does  not  create  any 
new  advisory  committees  within  the  meaning  of  the  Federal  Advi- 
sory Committee  Act  of  1972. 

Cost  Estimate 

In  compliance  with  clause  7  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  committee  estimates  that  no  costs 
will  be  incurred  in  carrying  out  the  provisions  of  the  reported  bill. 

Statement  of  the  Congressional  Budget  Office 

Pursuant  to  clause  2(1X3X0  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  and  section  403  of  the  Congressional  Budget 
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Act  of  1974,  the  following  is  the  cost  estimate  on  H.R.  6163  pre- 
pared by  the  Congressional  Budget  Office. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  September  20,  1984. 

Hon.  Peter  W.  Rodino,  Jr., 

Chairman,  Committee  on  the  Judiciary, 

Rayburn  House  Office  Building,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  6163,  the  Federal  District  Court  Organization  Act  of 
1984,  as  ordered  reported  by  the  House  Committee  on  the  Judici- 
ary, September  18,  1984.  We  estimate  that  no  significant  cost  to  the 
federal  government  or  to  state  or  local  governments  would  result 
from  enactment  of  this  bill. 

H.R.  6163  would  change  the  boundaries  of  divisions  within  cer- 
tain judicial  districts,  would  designate  additional  places  of  holding 
court  in  certain  judicial  districts,  and  would  move  the  place  of 
holding  court  in  one  judicial  district.  The  changes  would  be  made 
within  judicial  districts  in  the  states  of  New  York,  Georgia,  Texas, 
Illinois,  Vermont,  and  Colorado.  The  realignments  made  by  H.R. 
6163  are  expected  to  result  in  increased  costs  to  the  federal  govern- 
ment in  some  areas,  which  would  be  offset  by  savings  in  others. 
Therefore,  CBO  estimates  that  no  significant  costs  to  the  federal 
government  would  result  from  enactment  of  this  bill. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Eric  Hanushek 
(For  Rudolph  G.  Penner,  Director). 

Committee  Vote 

H.R.  6163  was  reported  by  the  Committee  on  the  Judiciary  by 
voice  vote,  a  quorum  of  Members  having  been  present. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

TITLE  28,  UNITED  STATES  CODE 


PART  I— ORGANIZATION  OF  COURTS 


CHAPTER  5— DISTRICT  COURTS 
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§  85.  Colorado 

Colorado  constitutes  one  judicial  district. 

Court  shall  be  held  at  Boulder,   Denver,  Durango,  Grand 
Junction,  Montrose,  Pueblo,  and  Sterling. 


§  90.  Georgia 

Georgia  is  divided  into  three  judicial  districts  to  be  known  as  the 
Northern,  Middle,  and  Southern  Districts  of  Georgia. 

Northern  District 

(a)  The  Northern  District  comprises  four  divisions. 

(1)  The  Gainesville  Division  comprises  the  counties  of  Banks, 
Barrow,  Dawson,  Fannin,  Forsyth,  Gilmer,  Habersham,  Hall, 
Jackson,  Lumpkin,  Pickens,  Rabun,  Stephens,  Towns,  Union, 
and  White. 

Court  for  the  Gainesville  Division  shall  be  held  at  Gaines- 
ville. 

(2)  The  Atlanta  Division  comprises  the  counties  of  Cherokee, 
Clayton,  Cobb,  De  Kalb,  Douglas,  [Fannin,]  Fulton, 
[Gilmer,]  Gwinnett,  Henry,  Newton,  [Pickens,]  and  Rock- 
dale. 

Court  for  the  Atlanta  Division  shall  be  held  at  Atlanta. 


Southern  District 

(c)  The  Southern  District  comprises  six  divisions. 

(1)  *  *  * 

*  *  «      •        ♦  *  •  « 

(6)  The  [Swainsboro]  Statesboro  Division  comprises  the 
counties  of  Bulloch,  Candler,  Emanuel,  Jefferson,  Jenkins,  and 
Toombs. 

Court  for  the  [Swainsboro]  Statesboro  Division  shall  be 
held  at  [Swainsboro.]  Statesboro. 


§  93.  Illinois 

Illinois  is  divided  into  three  judicial  districts  to  be  known  as  the 
Northern,  Central,  and  Southern  Districts  of  Illinois. 

Northern  District 

(a)  The  Northern  District  comprises  two  divisions. 

(1)  The  Eastern  Division  comprises  the  counties  of  Cook  [De 
Kalb,]  Du  Page,  Grundy,  Kane,  Kendall,  Lake,  La  Salle, 
[McHenry,]  and  Will. 

Court  for  the  Eastern  Division  shall  be  held  at  Chicago. 

(2)  The  Western  Division  comprises  the  counties  of  Boone, 
Carroll,  De  Kalb,  Jo  Daviess,  Lee,  McHenry,  Ogle,  Stephenson, 
Whiteside,  and  Winnebago. 
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Court  for  the  Western  Division  shall  be  held  at  Freeport  and 
Rockford. 

Central  District 

(b)  The  Central  District  comprises  the  counties  of  Adams,  Brown, 
Bureau,  Cass,  Champaign,  Christian,  Coles,  De  Witt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Henderson,  Henry,  Iroquois, 
Kankakee,  Knox,  Livingston,  Logan,  McDonough,  McLean,  Macou- 
pin, Macon,  Marshall,  Mason,  Menard,  Mercer,  Montgomery, 
Morgan,  Moultrie,  Peoria,  Piatt,  Pike,  Putman,  Rock  Island,  Sanga- 
mon, Schuyler,  Scott,  Shelby,  Stark,  Tazewell,  Vermilion,  Warren, 
and  Woodford. 

Court  for  the  Central  District  shall  be  held  at  Champaign/ 
Urbana,  Danville,  Peoria,  Quincy,  Rock  Island,  and  Springfield. 


§  112.  New  York 

New  York  is  divided  into  four  judicial  districts  to  be  known  as 
the  Northern,  Southern,  Eastern,  and  Western  Districts  of  New 
York. 

Northern  District 

(a)  *  *  * 


Eastern  District 

(c)  The  Eastern  District  comprises  the  counties  of  Kings,  Nassau, 
Queens,  Richmond,  and  Suffolk  and  concurrently  with  the  South- 
ern District,  the  waters  within  the  counties  of  Bronx  and  New 
York. 

[Court  for  the  Eastern  District  shall  be  held  at  Brooklyn 
and  Hempstead  (including  the  village  of  Uniondale).] 

Court  for  the  Eastern  District  shall  be  held  at  Brooklyn, 
Hauppauge,  and  Hempstead  (including  the  village  of  Union- 
dale). 


§  124.  Texas 

Texas  is  divided  into  four  judicial  districts  to  be  known  as  the 
Northern,  Southern,  Eastern,  and  Western  Districts  of  Texas. 

Northern  District 

(a)  *  *  * 

Southern  District 

(b)  The  Southern  District  comprises  [six]  seven  divisions. 

(1)  The  Galveston  Division  comprises  the  counties  of  Bra- 
zoria, Chambers,  Galveston,  and  Matagorda. 

Court  for  the  Galveston  Division  shall  be  held  at  Galveston. 
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(2)  The  Houston  Division  comprises  the  counties  of  Austin, 
Brazos,  Colorado,  Fayette,  Fort  Bend,  Grimes,  Harris,  Madison, 
Montgomery,  San  Jucinto,  Walker,  Waller,  and  Wharton. 

Court  for  the  Houston  Division  shall  be  held  at  Houston. 

(3)  The  Laredo  Division  comprises  the  counties  of  Jim  Hogg, 
La  Salle,  McMullen,  Webb,  and  Zapata. 

Court  for  the  Laredo  division  shall  be  held  at  Laredo. 

(4)  The  Brownsville  Division  comprises  the  counties  of  Cam- 
eron, [Hidalgo,  Starr,]  and  Willacy. 

Court  for  the  Brownsville  Division  shall  be  held  at  Browns- 
ville. 

(5)  The  Victoria  Division  comprises  the  counties  of  Calhoun, 
DeWitt,  Goliad,  Jackson,  Lavaca,  Refugio,  and  Victoria. 

Court  for  the  Victoria  Division  shall  be  held  at  Victoria. 

(6)  The  Corpus  Christi  Division  comprises  the  counties  of 
Aransas,  Bee,  Brooks,  Duval,  Jim  Wells,  Kenedy,  Kleberg,  Live 
oak,  Nueces,  and  San  Patricio. 

Court  for  the  Corpus  Christi  Division  shall  be  held  at  Corpus 
Christi. 

(7)  The  McAllen  Division  comprises  the  counties  of  Hidalgo 
and  Starr. 

Court  for  the  McAllen  Division  shall  be  held  at  McAllen. 


§  126.  Vermont 

Vermont  constitutes  one  judicial  district. 

Court  shall  be  held  at  Bennington,  Battleboro,  Burlington, 
Montpelier,  Rutland,  Saint  Johnsbury,  and  Windor. 


O 
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Public  Law  98-620 
98th  Congress 

An  Act 

To  amend  title  2W.  United  States  Code,  with  respect  to  the  places  where  court  shall  be         Nov.  8,  1984 
held  in  certain  judicial  districts,  and  for  other  purposes.  [H.R.  6163) 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled. 


TITLE  I  Trademark 

Clarincation  Act 

SHORT  TITLE 


of  1984. 


Sec.  101.  This  title  may  be  cited  as  the  "Trademark  Clarification      15  USC  1051 
Act  of  1984".  note- 

AMENDMENT  TO  THE  TRADEMARK  ACT 

Sec.  102.  Section  14(c)  of  the  Trademark  Act  of  1946,  commonly 
known  as  the  Lanham  Trademark  Act  (15  U.S.C.  1064(c))  is  amended 
by  adding  before  the  semicolon  at  the  end  of  such  section  a  period 
and  the  following:  "A  registered  mark  shall  not  be  deemed  to  be  the 
common  descriptive  name  of  goods  or  services  solely  because  such 
mark  is  also  used  as  a  name  of  or  to  identify  a  unique  product  or 
service.  The  primary  significance  of  the  registered  mark  to  the 
relevant  public  rather  than  purchaser  motivation  shall  be  the  test 
for  determining  whether  the  registered  mark  has  become  the 
common  descriptive  name  of  goods  or  services  in  connection  with 
which  it  has  been  used". 

DEFINITIONS 

Sec.  103.  Section  45  of  such  Act  (15  U.S.C.  1127)  is  amended  as 
follows: 

(1)  Strike  out  "The  term  'trade-mark'  includes  any  word, 
name,  symbol,  or  device  or  any  combination  thereof  adopted 
and  used  by  a  manufacturer  or  merchant  to  identify  his  goods 
and  distinguish  them  from  those  manufactured  or  sold  by 
others."  and  insert  in  lieu  thereof  the  following:  "The  term 
'trademark'  includes  any  word,  name,  symbol,  or  device  or  any 
combination  thereof  adopted  and  used  by  a  manufacturer  or 
merchant  to  identify  and  distinguish  his  goods,  including  a 
unique  product,  from  those  manufactured  or  sold  by  others  and 
to  indicate  the  source  of  the  goods,  even  if  that  source  is 
unknown.". 

(2)  Strike  out  "The  term  'service  mark'  means  a  mark  used  in 
the  sale  or  advertising  of  services  to  identify  the  services  of  one 
person  and  distinguish  them  from  the  services  of  others."  and 
insert  in  lieu  thereof  the  following:  "The  term  'service  mark' 
means  a  mark  used  in  the  sale  or  advertising  of  services  to 
identify  and  distinguish  the  services  of  one  person,  including  a 
unique  service,  from  the  services  of  others  and  to  indicate  the 
source  of  the  services,  even  if  that  source  is  unknown.". 
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(3)  Add  at  the  end  of  subparagraph  (b)  in  the  paragraph  which 
begins  "A  mark  shall  be  deemed  to  be  'abandoned'",  the  follow- 
ing new  sentence:  "Purchaser  motivation  shall  not  be  a  test  for 
determining  abandonment  under  this  subparagraph.". 

JUDGMENTS 

Sec.  104.  Nothing  in  this  title  shall  be  construed  to  provide  a  basis 
for  reopening  of  any  final  judgment  entered  prior  to  the  date  of 
enactment  of  this  title. 

TITLE  II 

SHORT  TITLE 


42  use  10701  Sec.  201.  This  title  may  be  cited  as  the  "State  Justice  Institute  Act 

note.  of  1984". 

DEFINITIONS 

42  use  10701.  Sec.  202.  As  used  in  this  title,  the  term— 

(1)  "Board"  means  the  Board  of  Directors  of  the  Institute; 

(2)  "Director"  means  the  Executive  Director  of  the  Institute; 
Ci)  "Governor"  means  the  Chief  Executive  Ofilcer  of  a  State; 
(41  "Institute"  means  the  State  Justice  Institute; 

{'})  "recipient"  means  any  grantee,  contractor,  or  recipient  of 
financial  assistance  under  this  title; 

(G)  "State"  means  any  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and  any  other 
territory  or  possession  of  the  United  States;  and 

(7)  "Supreme  Court"  means  the  highest  appellate  court 
within  a  State  unless,  for  the  purposes  of  this  title,  a  constitu- 
tionally or  legislatively  established  judicial  council  acts  in  place 
of  that  court. 


establishment  of  institute;  duties 

eorporation.  Sec.  203.  (a)  There  is  established  a  private  nonprofit  corporation 

42  use  10702.  which  shall  be  known  as  the  State  Justice  Institute.  The  purpose  of 
the  Institute  shall  be  to  further  the  development  and  adoption  of 
improved  judicial  administration  in  State  courts  in  the  United 
States.  The  Institute  may  be  incorporated  in  any  State  pursuant  to 
section  204(ai(())  of  this  title.  To  the  extent  consistent  with  the 
provisions  of  this  title,  the  Institute  may  exercise  the  powers  con- 
ferred upon  a  nonprofit  corporation  by  the  laws  of  the  State  in 
which  it  is  incorporated, 
(bi  The  Institute  shall— 

(1)  direct  a  national  program  of  assistance  designed  to  assure 
each  person  ready  access  to  a  fair  and  effective  system  of  justice 
by  providing  funds  to — 
(A>  State  courts; 

(B>  national  organizations  which  support  and  are  sup- 
ported by  State  courts;  and 

(C)  any  other  nonprofit  organization  that  will  support  and 
achieve  the  purposes  of  this  title; 
(2i  foster  coordination  and  cooperation  with  the  Federal  judi- 
ciary in  areas  of  mutual  concern; 
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(3)  promote  recognition  of  the  importance  of  the  separation  of 
powers  doctrine  to  an  independent  judiciary;  and 

(4)  encourage  education  for  judges  and  support  personnel  of 
State  court  systems  through  national  and  State  organizations, 
including  universities. 

(c)  The  Institute  shall  not  duplicate  functions  adequately  per- 
formed by  existing  nonprofit  organizations  and  shall  promote,  on 
the  part  of  agencies  of  State  judicial  administration,  responsibility 
for  the  success  and  effectiveness  of  State  court  improvement  pro- 
grams supported  by  Federal  funding. 

(d)  The  Institute  shall  maintain  its  principal  oflices  in  the  State  in 
which  it  is  incorporated  and  shall  maintain  therein  a  designated 
agent  to  accept  service  of  process  for  the  Institute.  Notice  to  or 
service  upon  the  agent  shall  be  deemed  notice  to  or  service  upon  the 
Institute. 

(e)  The  Institute,  and  any  program  assisted  by  the  Institute,  shall 
be  eligible  to  be  treated  as  an  organization  described  in  section 
170(c)(2)(B)  of  the  Internal  Revenue  Code  of  1954  (26  U.S.C. 
170(c)(2)(B))  and  as  an  organization  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1954  (26  U.S.C.  501(c)(3))  which  is 
exempt  from  taxation  under  section  501(a)  of  such  Code  (26  U.S.C. 
501(a)).  If  such  treatments  are  conferred  in  accordance  with  the 
provisions  of  such  Code,  the  Institute,  and  programs  assisted  by  the 
Institute,  shall  be  subject  to  all  provisions  of  such  Code  relevant  to 
the  conduct  of  organizations  exempt  from  taxation. 

(f)  The  Institute  shall  afford  notice  and  reasonable  opportunity  for 
comment  to  interested  parties  prior  to  issuing  rules,  regulations, 
guidelines,  and  instructions  under  this  title,  and  it  shall  publish  in 
the  Federal  Register,  at  least  thirty  days  prior  to  their  effective 
date,  all  rules,  regulations,  guidelines,  and  instructions. 


Federal 

Regiflter, 

publication. 


BOARD  OF  DIRECTORS 

Sec.  204.  (a)(1)  The  Institute  shall  be  supervised  by  a  Board  of 
Directors,  consisting  of  eleven  voting  members  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
Board  shall  have  both  judicial  and  nonjudicial  members,  and  shall, 
to  the  extent  practicable,  have  a  membership  representing  a  variety 
of  backgrounds  and  reflecting  participation  and  interest  in  the 
administration  of  justice. 

(2)  The  Board  shall  consist  of— 

(A)  six  judges,  to  be  appointed  in  the  manner  provided  in 
paragraph  (3); 

(B)  one  State  court  administrator,  to  be  appointed  in  the 
manner  provided  in  paragraph  (3);  and 

(C)  four  members  from  the  public  sector,  no  more  than  two  of 
whom  shall  be  of  the  same  political  party,  to  be  appointed  in  the 
manner  provided  in  paragraph  (4). 

(3)  The  President  shall  appoint  six  judges  and  one  State  court 
administrator  from  a  list  of  candidates  submitted  to  the  President 
by  the  Conference  of  Chief  Justices.  The  Conference  of  Chief  Jus- 
tices shall  submit  a  list  of  at  least  fourteen  individuals,  including 
judges  and  State  court  administrators,  whom  the  conference  consid- 
ers best  qualified  to  serve  on  the  Board.  Whenever  the  term  of  any 
of  the  members  of  the  Board  described  in  subparagraphs  (A)  and  (B) 
terminates  and  that  member  is  not  to  be  reappointed  to  a  new  term, 
and  whenever  a  vacancy  otherwise  occurs  among  those  members. 


42  use  10703. 
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the  President  shall  appoint  a  new  member  from  a  list  of  three 
qualified  individuals  submitted  to  the  President  by  the  Conference 
of  Chief  Justices.  The  President  may  reject  any  list  of  individuals 
submitted  by  the  Conference  under  this  paragraph  and,  if  such  a  list 
is  so  rejected,  the  President  shall  request  the  Conference  to  submit 
to  him  another  list  of  qualified  individuals.  Prior  to  consulting  with 
or  submitting  a  list  to  the  President,  the  Conference  of  Chief  Jus- 
tices shall  obtain  and  consider  the  recommendations  of  all  inter- 
ested organizations  and  individuals  concerned  with  the  administra- 
tion of  justice  and  the  objectives  of  this  title. 

(4)  In  addition  to  those  members  appointed  under  paragraph  VA). 
the  President  shall  appoint  four  members  from  the  public  sector  to 
serve  on  the  Board. 

(.'))  The  President  shall  make  the  initial  appointments  of  members 
of  the  Board  under  this  subsection  within  ninety  days  after  the 
effective  date  of  this  title.  In  the  case  of  any  other  appointment  of  a 
member,  the  President  shall  make  the  appointment  not  later  than 
ninety  days  after  the  previous  term  expires  or  the  vacancy  occurs,  as 
the  case  may  be.  The  Conference  oi  Chief  Justices  shall  submit  lists 
of  candidates  under  paragraph  (:5i  in  a  timely  manner  so  that  the 
appointments  can  be  made  within  the  time  periods  specified  in  this 
paragraph. 

((1)  The  initial  members  of  the  Board  of  Directors  shall  be  the 
incorporators  of  the  Institute  and  shall  determine  the  State  in 
which  the  Institute  is  to  be  incorporated. 

(b)(li  Except  as  provided  in  paragraph  (2i.  the  term  of  each  voting 
member  of  the  Board  shall  be  three  years.  Each  member  of  the 
Board  shall  continue  to  serve  until  the  succe.ssor  to  such  member 
has  been  appointed  and  qualified 

i2i  Five  of  the  members  first  appointed  by  the  President  shall 
serve  for  a  term  of  two  years.  Any  member  appointed  to  serve  an 
unexpired  term  which  has  arisen  by  virtue  of  the  death,  disability, 
retirement,  or  resignation  of  a  member  shall  be  appointed  only  for 
such  unexpired  term,  but  shall  be  eligible  for  reappointment. 

CU  The  term  of  initial  members  shall  commence  from  the  date  of 
the  first  meeting  of  the  Board,  and  the  term  of  each  member  other 
than  an  initial  member  shall  commence  from  the  date  of  termina- 
tion of  the  preceding  term 
Prohibition.  (O  No  member  shall  be  reappointed  to  more  than  two  consecutive 

terms  immediately  following  such  member's  initial  term. 

(d)  Members  of  the  Board  shall  serve  without  compensation,  but 
shall  be  reimbursed  for  actual  and  necessary  expenses  incurred  in 
the  performance  of  their  official  duties 

(e)  The  members  of  the  Board  shall  not,  by  reason  of  such  mem- 
bership, be  considered  officers  or  employees  of  the  United  States. 

(f)  Each  member  of  the  Board  shall  be  entitled  to  one  vote.  A 
simple  majority  of  the  membership  shall  constitute  a  quorum  for  the 
conduct  of  bu.siness.  The  Board  shall  act  upon  the  concurrence  of  a 
simple  majority  of  the  membership  present  and  voting 

(gi  The  Board  shall  select  from  among  the  voting  members  of  the 
Board  a  chairman,  the  first  of  whom  shall  serve  for  a  term  of  three 
years.  Thereafter,  the  Board  shall  annually  elect  a  chairman  from 
among  its  voting  members. 

(hi  A  member  of  the  Board  may  be  removed  by  a  vote  of  seven 
members  for  mallea.sance  in  office,  persistent  neglect  of.  or  inability 
to  discharge  duties,  or  lor  any  offenj^e  involving  moral  turpitude,  but 
for  no  other  cause. 
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(i)  Regular  meetings  of  the  Board  shall  be  held  quarterly.  Special 
meetings  shall  be  held  from  time  to  time  upon  the  call  of  the 
chairman,  acting  at  his  own  discretion  or  pursuant  to  the  petition  of 
any  seven  members. 

(j)  AH  meetings  of  the  Board,  any  executive  committee  of  the 
Board,  and  any  council  established  in  connection  with  this  title, 
shall  be  open  and  subject  to  the  requirements  and  provisions  of 
•ectkn  S52b  of  title  5,  United  States  Code,  relating  to  open  meetings. 

(k)  In  its  direction  and  supervision  of  the  activities  of  the  Institute, 
UwBovdshaU— 

(1)  srtablish  policies  and  develop  such  programs  for  the  Insti- 
tote  that  will  further  the  achievement  of  its  purpose  and  per- 
fonnaiioe  of  ita  functions; 

(2)  eatablidi  policy  and  funding  priorities  and  issue  rules, 
refulatiQiM,  guidelines,  and  instructions  pursuant  to  such 
pnoritiea; 

(3)  appoint  and  fix  the  duties  of  the  Executive  Director  of  the 
Institute,  who  shall  serve  at  the  pleasure  of  the  Board  and  shall 
be  a  nonvoting  ex  officio  member  of  the  Board; 

(4)  present  to  other  Government  departments,  agencies,  and 
instrumentalities  whose  programs  or  activities  relate  to  the 
administration  of  justice  in  the  State  judiciaries  of  the  United 
States,  the  recommendations  of  the  Institute  for  the  improve- 
ment of  such  programs  or  activities; 

(5)  consider  and  recommend  to  both  public  and  private  agen- 
cies aspects  of  the  operation  of  the  State  courts  of  the  United 
States  considered  worthy  of  special  study;  and 

(6)  award  grants  and  enter  into  cooperative  agreements  or 
contracts  pursuant  to  section  206(a). 

OFnCERS  AND  EMPLOYEES 

Stc.  205.  (a)(1)  The  Director,  subject  to  general  policies  established  42  use  10704. 
by  the  Board,  shall  supervise  the  activities  of  persons  employed  by 
the  Institute  and  may  appoint  and  remove  such  employees  as  he 
determines  necessary  to  carry  out  the  purposes  of  the  Institute.  The 
Director  shall  be  responsible  for  the  executive  and  administrative 
operations  of  the  Institute,  and  shall  perform  such  duties  as  are 
delegated  to  such  Director  by  the  Board  and  the  Institute. 

(2)  No  political  test  or  political  qualification  shall  be  used  in 
■electing,  appointing,  promoting,  or  taking  any  other  personnel 
action  with  respect  to  any  oflicer,  agent,  or  employee  of  the  Insti- 
tute, or  in  selecting  or  monitoring  any  grantee,  contractor,  person, 
or  MiUty  receiving  financial  assistance  under  this  title. 

(b)  Ofuoers  and  employees  (^  the  Institute  shall  be  compensated  at 
rata*  determined  by  the  Board,  but  not  in  excess  of  the  rate  of  level 
V  of  tha  Executive  Schedule  specified  in  section  5316  of  title  5, 
United  Stotas  Code. 

(cKl)  Except  as  otherwise  specifically  provided  in  this  title,  the 
Institute  shall  not  be  considered  a  department,  agency,  or  instru- 
mentality of  the  Federal  Government. 

(2)  This  title  does  not  limit  the  authority  of  the  Office  of  Manage- 
ment and  Budget  to  review  and  submit  comments  upon  the  Insti- 
tute's annual  budget  request  at  the  time  it  is  transmitted  to  the 
Congress. 
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(dxli  Except  as  provided  in  paragraph  (2i.  officers  and  employees 
of  the  Institute  shall  not  be  considered  officers  or  employees  of  the 
United  States. 

(2)  Officers  and  employees  of  the  Institute  shall  be  considered 
officers  and  employees  of  the  United  States  solely  for  the  purposes  of 
the  following  provisions  of  title  o,  United  States  Code:  Subchapter  I 
of  chapter  HI  (relating  to  compensation  for  work  injuries);  chapter 
W  (relating  to  civil  service  retirement);  chapter  87  (relating  to  life 
insurance);  and  chapter  Si)  (relating  to  health  insurance).  The  Insti- 
tute shall  make  contributions  under  the  provisions  referred  to  in 
this  subsection  at  the  same  rates  applicable  to  agencies  of  the 
Federal  Government. 

(e)  The  Institute  and  its  officers  and  employees  shall  be  subject  to 
the  provisions  of  section  r,r,2  of  title  •").  United  States  Code,  relating 
to  freedom  of  information. 


GRANTS  AND  CONTRACTS 

42  use  10705.  Sec.  2()<).  (a)  The  Institute  is  authorized  to  award  grants  and  enter 

*  into  cooperative  agreements  or  contracts,  in  a  manner  consistent 

with  subsection  (b),  in  order  to— 
Research  and  <1)  conduct  research,  demonstrations,  or  special  projects  per- 

development.  taining  to  the  purposes  described   in   this  title,  and  provide 

technical  assistance  and  training  in  support  of  tests,  demonstra- 
tions, and  special  projects; 
Public  <2)  serve  as  a  clearinghouse  and  information  center,  where 

information.  not  otherwise  adequately  provided,  for  the  preparation,  publica- 

tion, and  dissemination  of  information  regarding  State  judicial 
systems; 

C^)  participate  in  joint  projects  with  other  agencies,  including 
the  Federal  Judicial  Center,  with  respect  to  the  purposes  of  this 
title; 

(4)  evaluate,  when  appropriate,  the  programs  and  projects 
carried  out  under  this  title  to  determine  their  impact  upon  the 
quality  of  criminal,  civil,  and  juvenile  justice  and  the  extent  to 
which  they  have  met  or  failed  to  meet  the  purposes  and  policies 
of  this  title; 
Education  <5)   encourage    and    assist    in    the    furtherance    of  judicial 

education; 

(())  encourage,  assist,  and  serve  in  a  consulting  capacity  to 
State  and  local  justice  system  agencies  in  the  development, 
maintenance,  and  coordination  of  criminal,  civil,  and  juvenile 
justice  programs  and  services;  and 

(7)  be  responsible  for  the  certification  of  national  programs 
that  are  intended  to  aid  and  improve  State  judicial  systems, 
(b)  The  Institute  is  empowered  to  award  grants  and  enter  into 
cooperative  agreements  or  contracts  as  follows: 

(1)  The  Institute  shall  give  priority  to  grants,  cooperative 
agreements,  or  contracts  with — 

(A)  State  and  local  courts  and  their  agencies, 

(B)  national  nonprofit  organizations  controlled  by,  operat- 
ing in  conjunction  with,  and  serving  the  judicial  branches  of 
State  governments;  and 

Education.  (C)  national  nonprofit  organizations  for  the  education  and 

training  of  judges  and  support  personnel  of  the  judicial 
branch  of  State  governments. 
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(2»  The  Institute  may,  if  the  objective  can  better  be  served 
thereby,  award  grants  or  enter  into  cooperative  agreements  or 
contracts  with — 

(A)  other  nonprofit  organizations  with  expertise  in  judi- 
cial administration; 

(B)  institutions  of  higher  education; 

(C)  individuals,  partnerships,  firms,  or  corporations;  and 

(D)  private  agencies  with  expertise  in  judicial  administra- 
tion. 

(3)  Upon  application  by  an  appropriate  Federal,  State,  or  local 
agency  or  institution  and  if  the  arrangements  to  be  made  by 
such  agency  or  institution  will  provide  services  which  could  not 
be  provided  adequately  through  nongovernmental  arrange- 
ments, the  Institute  may  award  a  grant  or  enter  into  a  coopera- 
tive agreement  or  contract  with  a  unit  of  Federal,  State,  or  local 
government  other  than  a  court. 

(4)  Each  application  for  funding  by  a  State  or  local  court  shall 
be  approved,  consistent  with  State  law,  by  the  State's  supreme 
court,  or  its  designated  agency  or  council,  which  shall  receive, 
administer,  and  be  accountable  for  all  funds  awarded  by  the 
Institute  to  such  courts. 

let  Funds  available  pursuant  to  grants,  cooperative  agreements,  or 
contracts  awarded  under  this  section  may  be  used — 

(1»  to  assist  State  and  local  court  systems  in  establishing 
appropriate  procedures  for  the  selection  and  removaL of  judges 
and  other  court  personnel  and  in  determining  appropriate 
levels  of  compensation; 

(2)  to  support  education  and  training  programs  forjudges  and 
other  court  personnel,  for  the  performance  of  their  general 
duties  and  for  specialized  functions,  and  to  support  national  and 
regional  conferences  and  seminars  for  the  dissemination  of 
information  on  new  developments  and  innovative  techniques; 

(31  to  conduct  research  on  alternative  means  for  using  nonju- 
dicial personnel  in  cpurt  decisionmaking  activities,  to  imple- 
ment demonstration  programs  to  test  innovative  approaches, 
and  to  conduct  evaluations  of  their  effectiveness; 

(41  to  assist  State  and  local  courts  in  meeting  requirements  of 
Federal  law  applicable  to  recipients  of  Federal  funds; 

('))  to  support  studies  of  the  appropriateness  and  efficacy  of 
court  organizations  and  financing  structures  in  particular 
States,  and  to  enable  States  to  implement  plans  for  improved 
court  organization  and  finance; 

((>(  to  support  State  court  planning  and  budgeting  staffs  and  to 
provide  technical  assistance  in  resource  allocation  and  service 
forecasting  techniques; 

(7)  to  support  studies  of  the  adequacy  of  court  management 
systems  in  State  and  local  courts  and  to  implement  and  evalu- 
ate innovative  responses  to  problems  of  record  management, 
data  processing,  court  personnel  management,  reporting  and 
transcription  of  court  proceedings,  and  juror  utilization  and 
management; 

(S»  to  collect  and  compile  statistical  data  and  other  informa- 
tion on  the  work  of  the  courts  and  on  the  work  of  other  agencies 
which  relate  to  and  effect  the  work  of  courts; 

(Ml  to  conduct  studies  of  the  causes  of  trial  and  appellate  court 
delay  in  resolving  cases,  and  to  establish  and  evaluate  experi- 
mental programs  for  reducing  case  processing  time; 


Elducation. 


Ekiucation. 


Research  and 
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(lOt  to  develop  and  test  methods  for  measuring  the  perform- 
ance of  judges  and  courts  and  to  conduct  experiments  in  the  use 
of  such  measures  to  improve  the  functioning  of  such  judges  and 
courts; 

( 1 1 1  to  support  studies  of  court  rules  and  procedures,  discovery 
devices,  and  evidentiary  standards,  to  identify  problems  with 
the  operation  of  such  rules,  procedures,  devices,  and  standards, 
to  devise  alternative  approaches  to  better  reconcile  the  require- 
ments of  due  process  with  the  need  for  swift  and  certain  justice, 
and  to  test  the  utility  of  those  alternative  approaches; 

(12»  to  support  studies  of  the  outcomes  of  cases  in  selected 
subject  matter  areas  to  identify  instances  in  which  the  sub- 
stance of  justice  meted  out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or  equity,  to  propose  alter- 
native approaches  to  the  resolving  of  cases  in  problem  areas, 
and  to  test  and  evaluate  those  alternatives; 

iVi)  to  support  programs  to  increase  court  responsiveness  to 
the  needs  of  citizens  through  citizen  education,  improvement  of 
court  treatment  of  witnesses,  victims,  and  jurors,  and  develop- 
ment of  procedures  for  obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to  improve  court  performance; 

(14)  to  test  and  evaluate  experimental  approaches  to  provid- 
ing increased  citizen  access  to  justice,  including  processes  which 
reduce  the  cost  of  litigating  common  grievances  and  alternative 
techniques  and  mechanisms  for  resolving  disputes  between  citi- 
zens; and 

(151  to  carry  out  such  other  programs,  consistent  with  the 
purposes  of  this  title,  as  may  be  deemed  appropriate  by  the 
Institute. 

(d)  The  Institute  shall  incorporate  in  any  grant,  cooperative  agree- 
ment, or  contract  awarded  under  this  section  in  which  a  State  or 
local  judicial  system  is  the  recipient,  the  requirement  that  the 
recipient  provide  a  match,  from  private  or  public  sources,  not  less 
than  .')()  per  centum  of  the  total  cost  of  such  graijt,  cooperative 
agreement,  or  contract,  except  that  such  requirement  may  be 
waived  in  exceptionally  rare  circumstances  upon  the  approval  of  the 
chief  justice  of  the  highest  court  of  the  State  and  a  majority  of  the 
Board  of  Directors. 

(e)  The  Institute  shall  monitor  and  evaluate,  or  provide  for  inde- 
pendent evaluations  of,  programs  supported  in  whole  or  in  part 
under  this  title  to  ensure  that  the  provisions  of  this  title,  the  bylaws 
of  the  Institute,  and  the  applicable  rules,  regulations,  and  guidelines 
promulgated  pursuant  to  this  title,  are  carried  out. 

Study.  lO  The  Institute  shall  provide  for  aji  independent  study  of  the 

financial  and  technical  assistance  programs  under  this  title. 

LIMITATIONS  ON  GRANTS  AND  CONTRACTS 

42  use  10706.  Sec.  207.  (a)  With  respect  to  grants  made  and  contracts  or  coopera- 

tive agreements  entered  into  under  this  title,  the  Institute  shall— 
(I)  ensure  that  no  funds  made  available  to  recipients  by  the 
Institute  shall  be  used  at  any  time,  directly  or  indirectly,  to 
influence  the  issuance,  amendment,  or  revocation  of  any  Execu- 
tive order  or  similar  promulgation  by  any  Federal,  State,  or 
local  agency,  or  to  undertake  to  influence  the  passage  or  defeat 
of  anv  legi.slation  or  constitutional  amendment  by  the  Congress 
of  the  United  States,  or  bv  anv  State  or  local  legislative  body,  or 
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any  State  proposal  by  initiative  petition,  or  of  any  referendum, 
unless  a  governmental  agency,  legislative  body,  a  committee,  or 
a  member  thereof — 

(A)  requests  personnel  of  the  recipients  to  t^ify,  draft,  or 
review  measures  or  to  make  representations  to  such 
agency,  body,  committee,  or  member;  or 

(B)  is  considering  a  measure  directly  affecting  the  activi- 
ties under  this  title  of  the  recipient  or  the  Institute; 

(2)  ensure  all  personnel  engaged  in  grant,  cooperative  agree- 
ment or  contract  assistance  activities  supported  in  whole  or  part 
by  the  Institute  refrain,  while  so  engaged,  from  any  partisan 
political  activity;  and 

(3)  ensure  that  each  recipient  that  files  with  the  Institute  a 
timely  application  for  refunding  is  provided  interim  funding 
necessary  to  maintain  its  current  level  of  activities  until — 

(A)  the  application  for  refunding  has  been  approved  and 
funds  pursuant  thereto  received;  or 

(B)  the  application  for  refunding  has  been  finally  denied 
.    in  accordance  with  section  9  of  this  title. 

(b)  No  funds  made  available  by  the  Institute  under  this  title, 
either  by  grant,  cooperative  agreement,  or  contract,  may  be  used  to 
support  or  conduct  training  programs  for  the  purpose  of  advocating 
particular  nonjudicial  public  policies  or  encouraging  nonjudicial 
political  activities. 

(c)  The  authorization  to  enter  into  cooperative  agreements,  con- 
tracts or  any  other  obligation  under  this  title  shall  be  effective  only 
to  the  extent,  and  in  such  amounts,  as  are  provided  in  advance  in 
appropriation  Acts. 

(d)  To  ensure  that  funds  made  available  under  this  Act  are  used  to 
supplement  and  improve  the  operation  of  State  courts,  rather  than 
to  support  basic  court  services,  funds  shall  not  be  used — 

(1)  to  supplant  State  or  local  funds  currently  supporting  a 
program  or  activity;  or 

(2)  to  construct  court  facilities  or  structures,  except  to 
remodel  existing  facilities  to  demonstrate  new  architectural  or 
technol(^cal  techniques,  or  to  provide  temporary  facilities  for 
new  personnel  or  for  personnel  involved  in  a  demonstration  or 
experimental  program. 

RESTRICTIONS  ON  ACTIVITIES  OF  THE  INSTITUTE 

Sec.  208.  (a)  The  Institute  shall  not—  42  USC  10707. 

(1)  participate  in  litigation  unless  the  Institute  or  a  recipient 
of  the  Institute  is  a  party,  and  shall  not  participate  on  behalf  of 
any  client  other  than  itself; 

(2)  interfere  with  the  independent  nature  of  any  State  judicial 
system  or  allow  financial  assistance  to  be  used  for  the  funding 
of  regular  judicial  and  administrative  activities  of  any  State 
judicial  system  other  than  pursuant  to  the  terms  of  any  grant, 
cooperative  agreement,  or  contract  with  the  Institute,  consist- 
ent with  the  requirements  of  this  title;  or 

(3)  undertake  to  influence  the  passage  or  defeat  of  any  legisla- 
tion by  the  Congress  of  the  United  States  or  by  any  State  or 
local  legislative  body,  except  that  personnel  of  the  Institute  may 
testify  or  make  other  appropriate  communication— 

(A)  when  formally  requested  to  do  so  by  a  legislative 
body,  committee,  or  a  member  thereof; 
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(B)  in  connection  with  legislation  or  appropriations 
directly  affecting  the  activities  of  the  Institute;  or 

(C)  in  connection  with  legislation  or  appropriations  deal- 
ing with  improvements  in  the  State  judiciary,  consistent 
with  the  provisions  of  this  title. 

(b)(1)  The  Institute  shall  have  no  power  to  issue  any  shares  of 
stock,  or  to  declare  or  pay  any  dividends. 

(2)  No  part  of  the  income  or  assets  of  the  Institute  shall  enure  to 
the  benefit  of  any  director,  officer,  or  employee,  except  as  reasonable 
compensation  for  services  or  reimbursement  for  expenses. 

(3)  Neither  the  Institute  nor  any  recipient  shall  contribute  or 
make  available  Institute  funds  or  program  personnel  or  equipment 
to  any  political  party  or  association,  or  the  campaign  of  any  candi- 
date for  public  or  party  office.  .,   .  ,     T     .i.   i. 

(4)  The  Institute  shall  not  contribute  or  make  available  Institute 
funds  or  program  personnel  or  equipment  for  use  in  advocating  or 
opposing  any  ballot  measure,  initiative,  or  referendum. 

(c)  Officers  and  employees  of  the  Institute  or  of  recipients  shall  not 
at  any  time  intentionally  identify  the  Institute  or  the  recipient  with 
any  partisan  or  nonpartisan  political  activity  associated  with  a 
political  party  or  association,  or  the  campaign  of  any  candidate  for 
public  or  party  office. 

SPECIAL  PROCEDURES 

Sec.  209.  The  Institute  shall  prescribe  procedures  to  ensure  that— 

(1)  financial  assistance  under  this  title  shall  not  be  suspended 
unless  the  grantee,  contractor,  person,  or  entity  receiving  finan- 
cial assistance  under  this  title  has  been  given  reasonable  notice 
and  opportunity  to  show  cause  why  such  actions  should  not  be 

(2)  financial  assistance  under  this  title  shall  not  be  termi- 
nated, an  application  for  refunding  shall  not  be  denied,  and  a 
suspension  of  financial  assistance  shall  not  be  continued  for 
longer  than  thirty  days,  unless  the  recipient  has  been  afforded 
reasonable  notice  and  opportunity  for  a  timely,  full,  and  fair 
hearing,  and,  when  requested,  such  hearing  shall  be  conducted 
by  an  independent  hearing  examiner.  Such  hearing  shall  be 
held  prior  to  any  final  decision  by  the  Institute  to  terminate 
financial  assistance  or  suspend  or  deny  funding.  Hearing  exani- 
iners  shall  be  appointed  by  the  Institute  in  accordance  with 
procedures  established  in  regulations  promulgated  by  the 
Institute. 

PRESIDENTIAL  COORDINATION 

Sec.  210.  The  President  may,  to  the  extent  not  inconsistent  with 
any  other  applicable  law,  direct  that  appropriate  support  functions 
of  the  Federal  Government  may  be  made  available  to  the  Institute 
in  carrying  out  its  functions  under  this  title. 

RECORDS  AND  REPORTS 

Sec.  211.  (a)  The  Institute  is  authorized  to  require  such  reports  as 
it  deems  necessary  from  any  recipient  with  respect  to  activities 
carried  out  pursuant  to  this  title. 

(b)  The  Institute  is  authorized  to  prescribe  the  keeping  of  records 
with  respect  to  funds  provided  by  any  grant,  cooperative  agreement, 
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or  contract  under  this  title  and  shall  have  access  to  such  records  at 
all  reasonable  times  for  the  purpose  of  ensuring  compliance  with 
such  grant,  cooperative  agreement,  or  contract  or  the  terms  and 
conditions  upon  which  fmancial  assistance  was  provided. 

(c)  Copies  of  all  reports  pertinent  to  the  evaluation,  inspection,  or 
monitoring  of  any  recipient  shall  be  submitted  on  a  timely  basis  to 
such  recipient,  and  shall  be  maintained  in  the  principal  office  of  the 
Institute  for  a  period  of  at  least  five  years  after  such  evaluation, 
inspection,  or  monitoring.  Such  reports  shall  be  available  for  public 
inspection  during  regular  business  hours,  and  copies  shall  be  fur- 
nished, upon  request,  to  interested  parties  upon  payment  of  such 
reasonable  fees  as  the  Institute  may  establish. 

(d)  Non-Federal  funds  received  by  the  Institute,  and  funds  re- 
ceived for  projects  funded  in  part  by  the  Institute  or  by  any  recipient 
from  a  source  other  than  the  Institute,  shall  be  accounted  for  and 
reported  as  receipts  and  disbursements  separate  and  distinct  from 
Federal  funds. 

AUDITS 

Sec.  212.  (a)(1)  The  accounts  of  the  Institute  shall  be  audited 
annually.  Such  audits  shall  be  conducted  in  accordance  with  gener- 
ally accepted  auditing  standards  by  independent  certified  public 
accountants  who  are  certified  by  a  regulatory  authority  of  the 
jurisdiction  in  which  the  audit  is  undertaken. 

(2)  The  audits  shall  be  conducted  at  the  place  or  places  where  the 
accounts  of  the  Institute  are  normally  kept.  All  books,  accounts, 
financial  records,  reports,  files,  and  other  papers  or  property  belong- 
ing to  or  in  use  by  the  Institute  and  necessary  to  facilitate  the  audits 
shall  be  made  available  to  the  person  or  persons  conducting  the 
audits.  The  full  facilities  for  verifying  transactions  with  the  bal- 
ances and  securities  held  by  depositories,  fiscal  agents,  and  custo- 
dians shall  be  afforded  to  any  such  person. 

(3)  The  report  of  the  annual  audit  shall  be  filed  with  the  General 
Accounting  Office  and  shall  be  available  for  public  inspection  during 
business  hours  at  the  principal  office  of  the  Institute. 

(b)(1)  In  addition  to  the  annual  audit,  the  financial  transactions  of 
the  Institute  for  any  fiscal  year  during  which  Federal  funds  are 
available  to  finance  any  portion  of  its  operations  may  be  audited  by 
the  General  Accounting  Office  in  accordance  with  such  rules  and 
regulations  as  may  be  prescribed  by  the  Comptroller  General  of  the 
United  States. 

(2)  Any  such  audit  shall  be  conducted  at  the  place  or  places  where 
accounts  of  the  Institute  are  normally  kept.  The  representatives  of 
the  General  Accounting  Office  shall  have  access  to  all  books,  ac- 
counts, financial  records,  reports,  files,  and  other  papers  or  property 
belonging  to  or  in  use  by  the  Institute  and  necessary  to  facilitate  the 
audit.  The  full  facilities  for  verifying  transactions  with  the  balances 
and  securities  held  by  depositories,  fiscal  agents,  and  custodians 
shall  be  afforded  to  such  representatives.  All  such  books,  accounts, 
financial  records,  reports,  files,  and  other  papers  or  property  of  the 
Institute  shall  remain  in  the  possession  and  custody  of  the  Institute 
throughout  the  period  beginning  on  the  date  such  possession  or 
custody  commences  and  ending  three  years  after  such  date,  but  the 
General  Accounting  Office  may  require  the  retention  of  such  books, 
accounts,  financial  records,  reports,  files,  and  other  papers  or  prop- 
erty for  a  longer  p)eriod  under  section  3523(c)  of  title  31,  United 
States  Code. 
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(3)  A  report  of  such  audit  shall  be  made  by  the  Comptroller 
General  to  the  Congress  and  to  the  Attorney  General,  together  with 
such  recommendations  with  respect  thereto  as  the  Comptroller 
General  deems  advisable. 

(c)(1)  The  Institute  shall  conduct,  or  require  each  recipient  to 
provide  for,  an  annual  fiscal  audit.  The  report  of  each  such  audit 
shall  be  maintained  for  a  period  of  at  least  five  years  at  the 
principal  office  of  the  Institute. 

(2)  The  Institute  shall  submit  to  the  Comptroller  General  of  the 
United  States  copies  of  such  reports,  and  the  Comptroller  General 
may,  in  addition,  inspect  the  books,  accounts,  financial  records,  files, 
and  other  papers  or  property  belonging  to  or  in  use  by  such  grantee, 
ooatractor,  person,  or  entity,  which  relate  to  the  disposition  or  use  of 
fundi  received  from  the  Institute.  Such  audit  reports  shall  be  avail- 
able for  public  inspection  during  regular  business  hours,  at  the 
principal  office  of  the  Institute. 

REPORT  BY  ATTORNEY  GENERAL 

Sec.  213.  On  October  1,  1987,  the  Attorney  General,  in  con- 
sultation with  the  Federal  Judicial  Center,  shall  transmit  to  the 
Committees  on  the  Judiciary  of  the  Senate  and  the  House  of  Repre- 
sentatives a  report  on  the  effectiveness  of  the  Institute  in  carrying 
out  the  duties  specified  in  section  203(b).  Such  report  shall  include 
an  assessment  of  the  cost  effectiveness  of  the  program  as  a  whole 
and,  to  the  extent  practicable,  of  individual  grants,  an  assessment  of 
whether  the  restrictions  and  limitations  specified  in  sections  207 
and  208  have  been  respected,  and  such  recommendations  as  the 
Attorney  General,  in  consultation  with  the  Federal  Judicial  Center, 
deems  appropriate. 

AMENDMENTS  TO  OTHER  LAWS 

Sec.  214.  Section  620(b)  of  title  28,  United  States  Code,  is  amended 

by— 

(1)  striking  out  "and"  at  the  end  of  paragraph  (3); 

(2)  striking  out  the  period  at  the  end  of  paragraph  (4)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  inserting  the  following  new  paragraph  (5)  at  the  end 
thereof: 

"(5)  Insofar  as  may  be  consistent  with  the  performance  of  the 
other  functions  set  forth  in  this  section,  to  cooperate  with  the  State 
Justice  Institute  in  the  establishment  and  coordination  of  research 
and  programs  concerning  the  administration  of  justice". 

AUTHORIZATIONS 

Sec.  215.  There  are  authorized  to  be  appropriated  to  carry  out  the 
purposes  of  this  title,  $13,000,000  for  fiscal  year  1986.  $15,000,000  for 
fiscal  year  1987.  and  $15,000,000  for  fiscal  year  1988. 

effective  date 

Sec.  216.  The  provisions  of  this  title  shall  take  effect  on  October  1, 
1985. 
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TITLE  III 

SHORT  TITLE 

Sec.  301.  This  title  may  be  cited  as  the  "Semiconductor  Chip 
Protection  Act  of  1984". 

PROTECTION  OF  SEMICONDUCTOR  CHIP  PRODUCTS 

Sec.  302.  Title  17,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  chapter: 

"CHAPTER  9— PROTECTION  OF  SEMICONDUCTOR 

CHIP  PRODUCTS 
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"Sec. 

"901.  Definitions. 

"902.  Subject  matter  of  protection. 

"903.  Ownership  and  transfer. 

"904.  Duration  of  protection. 

"905.  Exclusive  rights  in  mask  works. 

"906.  Limitation  on  exclusive  rights:  reverse  engineering;  first  sale. 

"907.  Limitation  on  exclusive  rights:  innocent  infringement. 

"908.  R^istration  of  claims  of  protection. 

"909.  Mask  work  notice. 

"910.  Enforcement  of  exclusive  rights. 

"911.  Civil  actions. 

"912.  Relation  to  other  laws. 

"913.  Transitional  provisions. 

"914.  International  transitional  provisions. 

"§  901.  Definitions 

"(a)  As  used  in  this  chapter — 

"(1)  a  'semiconductor  chip  product'  is  the  final  or  intermedi- 
ate form  of  any  product — 

"(A)  having  two  or  more  layers  of  metallic,  insulating,  or 
semiconductor  material,  deposited  or  otherwise  placed  on, 
or  etched  away  or  otherwise  removed  from,  a  piece  of 
semiconductor  material   in   accordance  with   a   predeter- 
mined pattern;  and 
"(B)  intended  to  perform  electronic  circuitry  functions; 
"(2)  a  'mask  work'  is  a  series  of  related  images,  however  fixed 
or  encoded — 

"(A)  having  or  representing  the  predetermined,  three- 
dimensional  pattern  of  metallic,  insulating,  or  semiconduc- 
tor material  present  or  removed  from  the  layers  of  a  semi- 
conductor chip  product;  and 

"(B)  in  which  series  the  relation  of  the  images  to  one 
another  is  that  each  image  has  the  pattern  of  the  surface  of 
one  form  of  the  semiconductor  chip  product; 
"(3)  a  mask  work  is  'fixed'  in  a  semiconductor  chip  product 
when  its  embodiment  in  the  product  is  sufficiently  permanent 
or  stable  to  permit  the  mask  work  to  be  perceived  or  reproduced 
from  the  product  for  a  period  of  more  than  transitory  duration; 
"(4)  to  'distribute'  means  to  sell,  or  to  lease,  bail,  or  otherwise 
transfer,  or  to  offer  to  sell,  lease,  bail,  or  otherwise  transfer; 
"(5)  to  'commercially  exploit'  a  mask  work  is  to  distribute  to 
the  public  for  commercial  purposes  a  semiconductor  chip  prod- 
uct embodying  the  mask  work;  except  that  such  term  includes 
an  offer  to  sell  or  transfer  a  semiconductor  chip  product  only 
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when  the  offer  is  in  writing  and  occurs  after  the  mask  work  is 
fixed  in  the  semiconductor  chip  product; 

"(6)  the  'owner'  of  a  mask  work  is  the  person  who  created  the 
mask  work,  the  legal  representative  of  that  person  if  that 
person  is  deceased  or  under  a  legal  incapacity,  or  a  party  to 
whom  all  the  rights  under  this  chapter  of  such  person  or 
representative  are  transferred  in  accordance  with  section 
903(b);  except  that,  in  the  case  of  a  work  made  within  the  scope 
of  a  person's  employment,  the  owner  is  the  employer  for  whom 
the  person  created  the  mask  work  or  a  party  to  whom  all  the 
rights  under  this  chapter  of  the  employer  are  transferred  in 
accordance  with  section  903(b); 

"(7)  an  'innocent  purchaser'  is  a  person  who  purchases  a 
semiconductor  chip  product  in  good  faith  and  without  having 
notice  of  protection  with  respect  to  the  semiconductor  chip 
product; 

"(8)  having  'notice  of  protection'  means  having  actual  knowl- 
edge that,  or  reasonable  grounds  to  believe  that,  a  mask  work  is 
protected  under  this  chapter;  and 

"(9)  an  'infringing  semiconductor  chip  product'  is  a  semicon- 
ductor chip  product  which  is  made,  imported,  or  distributed  in 
violation  of  the  exclusive  rights  of  the  owner  of  a  mask  work 
under  this  chapter. 
"(b)  For  purposes  of  this  chapter,  the  distribution  or  importation 
of  a  product  incorporating  a  semiconductor  chip  product  as  a  part 
thereof  is  a  distribution  or  importation  of  that  semiconductor  chip 
product. 

17  use  902  "§  902.  Subject  matter  of  protection 

"(aXl)  Subject  to  the  provisions  of  subsection  (b),  a  mask  work 
fixed  in  a  semiconductor  chip  product,  by  or  under  the  authority  of 
the  owner  of  the  mask  work,  is  eligible  for  protection  under  this 
chapter  if^ 

"(A)  on  the  date  on  which  the  mask  work  is  registered  under 
section  908,  or  is  first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  the  owner  of  the  mask  work  is  (i) 
a  national  or  domiciliary  of  the  United  States,  (ii)  a  national, 
domiciliary,  or  sovereign  authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  affording  protection  to  mask  works  to  which 
the  United  States  is  also  a  party,  or  (iii)  a  stateless  person, 
wherever  that  person  may  be  domiciled; 

"(B)  the  mask  work  is  first  commercially  exploited  in  the 
United  States;  or 

"(C)  the  mask  work  comes  within  the  scope  of  a  Presidential 

proclamation  issued  under  paragraph  (2). 

President  "(2)  Whenever  the  President  finds  that  a  foreign  nation  extends, 

of  U.S.  to  mask  works  of  owners  who  are  nationals  or  domiciliaries  of  the 

United  States  protection  (A)  on  substantially  the  same  basis  as  that 

on  which  the  foreign  nation  extends  protection  to  mask  works  of  its 

own  nationals  and  domiciliaries  and  mask  works  first  commercially 

exploited  in  that  nation,  or  (B)  on  substantially  the  same  basis  as 

provided  in  this  chapter,  the  President  may  by  proclamation  extend 

protection  under  this  chapter  to  mask  works  (i)  of  owners  who  are, 

on  the  date  on  which  the  mask  works  are  registered  under  section 

908,  or  the  date  on  which  the  mask  works  are  first  commercially 

exploited  anywhere  in  the  world,  whichever  occurs  first,  nationals, 
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domiciliaries,  or  sovereign  authorities  of  that  nation,  or  (ii)  which 
are  first  commercially  exploited  in  that  nation. 

"(b)  Protection  under  this  chapter  shall  not  be  available  for  a 
mask  work  that — 

"(1)  is  not  original;  or 

"(2)  consists  of  designs  that  are  staple,  commonplace,  or  famil- 
iar in  the  semiconductor  industry,  or  variations  of  such  designs, 
combined  in  a  way  that,  considered  as  a  whole,  is  not  original. 
"(c)  In  no  case  does  protection  under  this  chapter  for  a  mask  work 
extend  to  any  idea,  procedure,  process,  system,  method  of  operation, 
concept,  principle,  or  discovery,  regardless  of  the  form  in  which  it  is 
described,  explained,  illustrated,  or  embodied  in  Such  work. 

"§  903.  Ownership,  transfer,  licensing,  and  recordation  17  use  903. 

"(a)  The  exclusive  rights  in  a  mask  work  subject  to  protection 
under  this  chapter  belong  to  the  owner  of  the  mask  work. 

"(b)  The  owner  of  the  exclusive  rights  in  a  mask  work  may 
transfer  all  of  those  rights,  or  license  all  or  less  than  all  of  those 
rights,  by  any  written  instrument  signed  by  such  owner  or  a  duly 
authorized  agent  of  the  owner.  Such  rights  may  be  transferred  or 
licensed  by  operation  of  law,  may  be  bequeathed  by  will,  and  may 
pass  as  personal  property  by  the  applicable  laws  of  intestate 
succession. 

"(c)(1)  Any  document  pertaining  to  a  mask  work  may  be  recorded 
in  the  Copyright  Office  if  the  document  filed  for  recordation  bears 
the  actual  signature  of  the  person  who  executed  it,  or  if  it  is 
accompanied  by  a  sworn  or  official  certification  that  it  is  a  true  copy 
of  the  original,  signed  document.  The  Register  of  Copyrights  shall, 
upon  receipt  of  the  document  and  the  fee  specified  pursuant  to 
section  908(d),  record  the  document  and  return  it  with  a  certificate 
of  recordation.  The  recordation  of  any  transfer  or  license  under  this 
paragraph  gives  all  persons  constructive  notice  of  the  facts  stated  in 
the  recorded  document  concerning  the  transfer  or  license. 

"(2)  In  any  case  in  which  conflicting  transfers  of  the  exclusive 
rights  in  a  mask  work  are  made,  the  transfer  first  executed  shall  be 
void  as  against  a  subsequent  transfer  which  is  made  for  a  valuable 
consideration  and  without  notice  of  the  first  transfer,  unless  the 
first  transfer  is  recorded  in  accordance  with  paragraph  (1)  within 
three  months  after  the  date  on  which  it  is  executed,  but  in  no  case 
later  than  the  day  before  the  date  of  such  subsequent  transfer. 

"(d)  Mask  works  prepared  by  an  officer  or  employee  of  the  United 
States  Government  as  part  of  that  person's  official  duties  are  not 
protected  under  this  chapter,  but  the  United  States  Government  is 
not  precluded  from  receiving  and  holding  exclusive  rights  in  mask 
works  transferred  to  the  Government  under  subsection  (b). 

"§  904.  Duration  of  protection  17  USC  904. 

"(a)  The  protection  provided  for  a  mask  work  under  this  chapter 
shall  commence  on  the  date  on  which  the  mask  work  is  registered 
under  section  908,  or  the  date  on  which  the  mask  work  is  first 
commercially  exploited  anywhere  in  the  world,  whichever  occurs 
first. 

"(b)  Subject  to  subsection  (c)  and  the  provisions  of  this  chapter,  the 
protection  provided  under  this  chapter  to  a  mask  work  shall  end  ten 
years  after  the  date  on  which  such  protection  commences  under 
subsection  (a). 
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"(c)  All  terms  of  protection  provided  in  this  section  shall  run  to 
the  end  of  the  calendar  year  in  which  they  would  otherwise  expire. 

17  use  905.  "§  905.  Exclusive  rights  in  mask  works 

"The  owner  of  a  mask  work  provided  protection  under  this  chap- 
ter has  the  exclusive  rights  to  do  and  to  authorize  any  of  the 
following: 

"(1)  to  reproduce  the  mask  work  by  optical,  electronic,  or  any 
other  means; 

"(2)  to  import  or  distribute  a  semiconductor  chip  product  in 
which  the  mask  work  is  embodied;  and 

"(3)  to  induce  or  knowingly  to  cause  another  person  to  do  any 
of  the  acts  described  in  paragraphs  (1)  and  (2). 

17  use  906.  "§  906.  Limitation  on  exclusive  rights:  reverse  engineering;  first 

sale 

"(a)  Notwithstanding  the  provisions  of  section  905,  it  is  not  an 
infringement  of  the  exclusive  rights  of  the  owner  of  a  mask  work 
for- 

"(1)  a  person  to  reproduce  the  mask  work  solely  for  the 

purpose  of  teaching,  analyzing,  or  evaluating  the  concepts  or 

techniques  embodied  in  the  mask  work  or  the  circuitry,  logic 

flow,  or  organization  of  components  used  in  the  mask  work;  or 

"(2)  a  person  who    performs    the   analysis   or   evaluation 

described  in  paragraph  (1)  to  incorporate  the  results  of  such 

conduct  in  an    original    mask    work    which    is    made    to   be 

distributed. 

"(b)  Notwithstanding  the  provisions  of  section  905(2),  the  owner  of 

a  particular  semiconductor  chip  product  made  by  the  owner  of  the 

mask  work,  or  by  any  person  authorized  by  the  owner  of  the  mask 

work,  may  import,  distribute,  or  otherwise  dispose  of  or  use,  but  not 

reproduce,  that  particular  semiconductor  chip  product  without  the 

authority  of  the  owner  of  the  mask  work. 

17  use  907  "§  907.  Limitation  on  exclusive  rights:  innocent  infringement 

"(a)  Notwithstanding  any  other  provision  of  this  chapter,  an 
innocent  purchaser  of  an  infringing  semiconductor  chip  product — 
"(1)  shall  incur  no  liability  under  this  chapter  with  respect  to 
the  importation  or  distribution  of  units  of  the  infringing  semi- 
conductor chip  product  that  occurs  before  the  innocent  pur- 
chaser has  notice  of  protection  with  respect  to  the  mask  work 
embodied  in  the  semiconductor  chip  product;  and 

"(2)  shall  be  liable  only  for  a  reasonable  royalty  on  each  unit 
of  the  infringing  semiconductor  chip  product  that  the  innocent 
purchaser  imports  or  distributes  after  having  notice  of  protec- 
tion with  respect  to  the  mask  work  embodied  in  the  semiconduc- 
tor chip  product. 
"(b)  The  amount  of  the  royalty  referred  to  in  subsection  (a)(2)  shall 
be  determined  by  the  court  in  a  civil  action  for  infringement  unless 
the  parties  resolve  the  issue  by  voluntary  negotiation,  mediation,  or 
binding  arbitration. 

"(c)  The  immunity  of  an  innocent  purchaser  from  liability  re- 
ferred to  in  subsection  (a)(1)  and  the  limitation  of  remedies  with 
respect  to  an  innocent  purchaser  referred  to  in  subsection  (a)(2) 
shall  extend  to  any  person  who  directly  or  indirectly  purchases  an 
infringing  semiconductor  chip  product  from  an  innocent  purchaser. 
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"(d)  The  provisions  of  subsections  (a),  (b),  and  (c)  applv  only  with 
respect  to  those  units  of  an  infringing  semiconductor  chip  product 
that  an  innocent  purchaser  purchased  before  having  notice  of  pro- 
tection with  respect  to  the  mask  work  embodied  in  the  semiconduc- 
tor chip  product 

"9  908.  Registration  of  claims  of  protection 

"(a)  The  owner  of  a  mask  work  may  apply  to  the  Register  of 
Copyrights  for  registration  of  a  claim  of  protection  in  a  mask  work. 
Protection  of  a  mask  work  under  this  chapter  shall  terminate  if 
application  for  r^istration  of  a  claim  of  protection  in  the  mask 
work  is  not  made  as  provided  in  this  chapter  within  two  years  after 
the  date  on  which  the  mask  work  is  first  commercially  exploited 
anywhere  in  the  world. 

(b)  The  Register  of  Copyrights  shall  be  responsible  for  all  admin- 
istrative functions  and  duties  under  this  chapter.  Except  for  section 
708,  the  provisions  of  chapter  7  of  this  title  relating  to  the  general 
rMDorndbilitiea,  organization,  regulatory  authority,  actions,  records, 
ana  publications  of  the  Copyright  Office  shall  apply  to  this  chapter, 
aaoept  that  the  Register  of  Copyrights  may  make  such  changes  as 
ounr  be  neoeMary  in  applying  those  provisions  to  this  chapter. 

'Xc)  The  application  for  registration  of  a  mask  work  shall  be  made 
on  a  form  praacribed  by  the  Register  of  Copyrights.  Such  form  may 
require  any  information  regaitfed  by  the  Register  as  bearing  upon 
the  preparation  or  identification  of  Uie  mask  work,  the  existence  or 
duration  of  inotection  of  the  mask  work  under  this  chapter,  or 
ownership  of  the  mask  work.  The  application  shall  be  accompanied 
by  the  fee  set  pursuant  to  subsection  (d)  and  the  identifying  material 
specified  pursuant  to  such  subsection. 

"(d)  The  Renster  of  (Copyrights  shall  by  regulation  set  reasonable 
fees  for  the  fuing  of  applications  to  register  claims  of  protection  in 
mask  works  under  this  chapter,  and  for  other  services  relating  to 
the  administration  of  this  chapter  or  the  rights  under  this  chapter, 
taking  into  consideration  the  cost  of  providing  those  services,  the 
benefits  of  a  public  record,  and  statutory  fee  schedules  under  this 
title.  The  Register  shall  also  specify  the  identifying  material  to  be 
deposited  in  connection  with  the  claim  for  registration. 

(e)  If  the  Register  of  (Copyrights,  after  examining  an  application 
for  registration,  determines,  in  accordance  with  the  provisions  of 
this  chapter,  that  the  appUcation  relates  to  a  mask  work  which  is 
entitled  to  protection  under  this  chapter,  then  the  Register  shall 
register  the  claim  of  protection  and  issue  to  the  applicant  a  certifi- 
cate <tf  registration  of  the  claim  of  protection  under  the  seal  of  the 
Copyri^t  Office.  The  effective  date  of  registration  of  a  claim  of 
protection  shall  be  the  date  on  which  an  application,  deposit  of 
identifying  material,  and  fee,  which  are  determined  by  the  Register 
of  Copyrights  or  by  a  court  of  competent  jurisdiction  to  be  acceptable 
for  r^stration  of  the  claim,  have  all  been  received  in  the  Copyright 
Office. 

"(f)  In  any  action  for  infringement  under  this  chapter,  the  certifi- 
cate of  registration  of  a  mask  work  shall  constitute  prima  facie 
evidence  (1)  of  the  facts  stated  in  the  certificate,  and  (2)  that  the 
applicant  ivued  the  certificate  has  met  the  requirements  of  this 
chapter,  and  the  regulations  issued  under  this  chapter,  with  respect 
to  the  registration  of  claims. 

"(g)  Any  applicant  for  registration  under  this  section  who  is 
dissatisfied  with  the  refusal  of  the  Register  of  (Copyrights  to  issue  a 
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certificate  of  registration   under  this  section   may  seek  judicial 
review  of  that  refusal  by  bringing  an  action  for  such  review  in  an 
appropriate  United  States  district  court  not  later  than  sixty  days 
5  use  701  after  the  refusal.  The  provisions  of  chapter  7  of  title  5  shall  apply  to 

et  seq.  such  judicial  review.  The  failure  of  the  Register  of  Ck)pyrights  to 

issue  a  certificate  of  registration  within  four  months  after  an  appli- 
cation for  registration  is  filed  shall  be  deemed  to  be  a  refusal  to  issue 
a  certificate  of  registration  for  purposes  of  this  subsection  and 
section  910(b)(2),  except  that,  upon  a  showing  of  good  cause,  the 
district  court  may  shorten  such  four-month  period. 

17  use  909.  "§  909.  Mask  work  notice 

"(a)  The  owner  of  a  mask  work  provided  protection  under  this 
chapter  may  affix  notice  to  the  mask  work,  and  to  masks  and 
semiconductor  chip  products  embodying  the  mask  work,  in  such 
manner  and  location  as  to  give  reasonable  notice  of  such  protection. 
The  Register  of  (Copyrights  shall  prescribe  by  regulation,  as  exam- 
ples, specific  methods  of  affixation  and  positions  of  notice  for  pur- 
poses of  this  section,  but  these  specifications  shall  not  be  considered 
exhaustive.  The  affixation  of  such  notice  is  not  a  condition  of 
protection  under  this  chapter,  but  shall  constitute  prima  facie  evi- 
dence of  notice  of  protection. 
"(b)  The  notice  referred  to  in  subsection  (a)  shall  consist  of— 
"(1)  the  words  'mask  force',  the  sumbol  'M*.  or  the  symbol 
(gl  (the  letter  M  in  a  circle);  and 

"(2)  the  name  of  the  owner  or  owners  of  the  mask  work  or  an 
abbreviation  by  which  the  name  is  recognized  or  is  generally 
known. 

17  use  910.  "§  910.  Enforcement  of  exclusive  rights 

"(a)  Except  as  otherwise  provided  in  this  chapter,  any  person  who 
violates  any  of  the  exclusive  rights  of  the  owner  of  a  mask  work 
under  this  chapter,  by  conduct  in  or  affecting  commerce,  shall  be 
liable  as  an  infringer  of  such  rights. 

"(b)(1)  The  owner  of  a  mask  work  protected  under  this  chapter,  or 
the  exclusive  licensee  of  all  rights  under  this  chapter  with  respect  to 
the  mask  work,  shall,  after  a  certificate  of  registration  of  a  claim  of 
protection  in  that  mask  work  has  been  issued  under  section  908,  be 
entitled  to  institute  a  civil  action  for  any  infringement  with  respect 
to  the  m£tsk  work  which  is  committed  after  the  commencement  of 
protection  of  the  mask  work  under  section  904(a). 

"(2)  In  any  case  in  which  an  application  for  registration  of  a  claim 
of  protection  in  a  mask  work  and  the  required  deposit  of  identifying 
material  and  fee  have  been  received  in  the  Copyright  Office  in 
proper  form  and  registration-  of  the  mask  work  has  been  refused,  the 
applicant  is  entitled  to  institute  a  civil  action  for  infringement 
under  this  chapter  with  respect  to  the  mask  work  if  notice  of  the 
action,  t(^ether  with  a  copy  of  the  complaint,  is  served  on  the 
Register  of  Copyrights,  in  accordance  with  the  Federal  Rules  of  Civil 
Procedure.  The  Raster  may,  at  his  or  her  option,  become  a  party  to 
the  action  with  respect  to  the  issue  of  whether  the  claim  of  protec- 
tion is  eligible  for  registration  by  entering  an  appearance  within 
sixty  days  after  such  service,  but  the  failure  of  the  Register  to 
become  a  party  to  the  action  shall  not  deprive  the  court  of  jurisdic- 
tion to  determine  that  issue. 
Regulations.  "(c)(1)  The  Secretary  of  the  Treasury  and  the  United  States  Postal 

Service  shall  separately  or  jointly  issue  regulations  for  the  enforce- 
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ment  of  the  rights  set  forth  in  section  905  with  respect  to  importa- 
tion. These  regulations  may  require,  as  a  condition  for  the  exclusion 
of  articles  from  the  United  States,  that  the  person  seeking  exclusion 
take  any  one  or  more  of  the  following  actions: 

"(A)  Obtain  a  court  order  enjoining,  or  an  order  of  the  Inter- 
national Trade  Commission  under  section  337  of  the  Tariff  Act 
of  1930  excluding,  importation  of  the  articles.  19  use  1337. 

"(B)  Furnish  proof  that  the  mask  work  involved  is  protected 
under  this  chapter  and  that  the  importation  of  the  articles 
would  infringe  the  rights  in  the  mask  work  under  this  chapter. 
"(C)  Post  a  surety  bond  for  any  injury  that  may  result  if  the 
detention  or  exclusion  of  the  articles  proves  to  be  unjustified. 
"(2)  Articles  imported  in  violation  of  the  rights  set  forth  in  section     Seizure  and 
905  are  subject  to  seizure  and  forfeiture  in  the  same  manner  as     forfeiture, 
property  imported  in  violation  of  the  customs  laws.  Any  such  for- 
feited articles  shall  be  destroyed  as  directed  by  the  Secretary  of  the 
Treasury  or  the  court,  as  the  case  may  be,  except  that  the  articles 
may  be  returned  to  the  country  of  export  whenever  it  is  shown  to 
the  satisfaction  of  the  Secretary  of  the  Treasury  that  the  importer 
had  no  reasonable  grounds  for  believing  that  his  or  her  acts  consti- 
tuted a  violation  of  the  law. 

"§  911.  Civil  actions  17  use  9ii 

"(a)  Any  court  having  jurisdiction  of  a  civil  action  arising  under 
this  chapter  may  grant  temporary  restraining  orders,  preliminary 
injunctions,  and  permanent  injunctions  on  such  terms  as  the  court 
may  deem  reasonable  to  prevent  or  restrain  infringement  of  the 
exclusive  rights  in  a  mask  work  under  this  chapter. 

"(b)  Upon  finding  an  infringer  liable,  to  a  person  entitled  under 
section  910(b)(1)  to  institute  a  civil  action,  for  an  infringement  of 
any  exclusive  right  under  this  chapter,  the  court  shall  award  such 
person  actual  damages  suffered  by  the  person  as  a  result  of  the 
infringement.  The  court  shall  also  award  such  person  the  infringer's 
profits  that  are  attributable  to  the  infringement  and  are  not  taken 
into  account  in  computing  the  award  of  actual  damages.  In  estab- 
lishing the  infringer's  profits,  such  person  is  required  to  present 
proof  only  of  the  infringer's  gross  revenue,  and  the  infringer  is 
required  to  prove  his  or  her  deductible  expenses  and  the  elements  of 
profit  attributable  to  factors  other  than  the  mask  work. 

"(c)  At  any  time  before  final  judgment  is  rendered,  a  person 
entitled  to  institute  a  civil  action  for  infringement  may  elect, 
instead  of  actual  damages  and  profits  as  provided  by  subsection  (b), 
an  award  of  statutory  damages  for  all  infringements  involved  in  the 
action,  with  resp)ect  to  any  one  mask  work  for  which  any  one 
infringer  is  liable  individually,  or  for  which  any  two  or  more  infring- 
ers are  liable  jointly  and  severally,  in  an  amount  not  more  than 
$2.50,000  as  the  court  considers  just. 

"(d)  An  action  for  infringement  under  this  chapter  shall  be  barred 
unless  the  action  is  commenced  within  three  years  after  the  claim 
accrues. 

"(e)(1)  At  any  time  while  an  action  for  infringement  of  the  exclu- 
sive rights  in  a  mask  work  under  this  chapter  is  pending,  the  court 
may  order  the  impounding,  on  such  terms  as  it  may  deem  reasona- 
ble, of  all  semiconductor  chip  products,  and  any  drawings,  tapes, 
masks,  or  other  products  by  means  of  which  such  products  may  be 
reproduced,  that  are  claimed  to  have  been  made,  imported,  or  used 
in  violation  of  those  exclusive  rights.  Insofar  as  practicable,  applica- 
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tions  for  orders  under  this  paragraph  shall  be  heard  and  deterniined 
in  the  same  manner  as  an  application  for  a  temporary  restrainmg 
order  or  preliminary  injunction. 

"(2)  As  part  of  a  final  judgment  or  decree,  the  court  may  order  the 
destruction  or  other  disposition  of  any  infringing  semiconductor 
chip  products,  and  any  masks,  tapes,  or  other  articles  by  means  of 
which  such  products  may  be  reproduced. 

"(f)  In  any  civil  action  arising  under  this  chapter,  the  court  in  its 
discretion  may  allow  the  recovery  of  full  costs,  including  reasonable 
attorneys'  fees,  to  the  prevailing  party. 

"§  912.  Relation  to  other  laws 

"(a)  Nothing  in  this  chapter  shall  affect  any  right  or  remedy  held 
by  any  person  under  chapters  1  through  8  of  this  title,  or  under 

title  35.  .  .     .  .        ^  . 

"(b)  Except  as  provided  in  section  908(b)  of  this  title,  references  to 
'this  title'  or  'title  17'  in  chapters  1  through  8  of  this  title  shall  be 
deemed  not  to  apply  to  this  chapter. 

"(c)  The  provisions  of  this  chapter  shall  preempt  the  laws  of  any 
State  to  the  extent  those  laws  provide  any  rights  or  remedies  with 
respect  to  a  mask  work  which  are  equivalent  to  those  rights  or 
remedies  provided  by  this  chapter,  except  that  such  preemption 
shall  be  effective  only  with  respect  to  actions  filed  on  or  after 
January  1,  1986.  ,     .    e 

"(d)  The  provisions  of  sections  1338,  1400(a),  and  1498  (b)  and  (c)  of 
title  28  shall  apply  with  respect  to  exclusive  rights  in  mask  works 
under  this  chapter. 

"(e)  Notwithstanding  subsection  (c),  nothing  in  this  chapter  shall 
detract  from  any  rights  of  a  mask  work  owner,  whether  under 
Federal  law  (exclusive  of  this  chapter)  or  under  the  common  law  or 
the  statutes  of  a  State,  heretofore  or  hereafter  declared  or  enacted, 
with  respect  to  any  mask  work  first  commercially  exploited  before 
July  1, 1983. 

"§  913.  Transitional  provisions 

"(a)  No  application  for  registration  under  section  908  may  be  filed, 
and  no  civil  action  under  section  910  or  other  enforcement  proceed- 
ing under  this  chapter  may  be  instituted,  until  sixty  days  after  the 
date  of  the  enactment  of  this  chapter. 

"(b)  No  monetary  relief  under  section  911  may  be  granted  with 
respect  to  any  conduct  that  occurred  before  the  date  of  the  enact- 
ment of  this  chapter,  except  as  provided  in  subsection  (d). 

"(c)  Subject  to  subsection  (a),  the  provisions  of  this  chapter  apply 
to  all  mask  works  that  are  first  commercially  exploited  or  are 
registered  under  this  chapter,  or,  both,  on  or  after  the  date  of  the 
enactment  of  this  chapter. 

"(d)(1)  Subject  to  subsection  (a),  protection  is  available  under  this 
chapter  to  any  mask  work  that  was  first  commercially  exploited  on 
or  after  July  1,  1983,  and  before  the  date  of  the  enactment  of  this 
chapter,  if  a  claim  of  protection  in  the  mask  work  is  registered  in 
the  Copyright  Office  before  July  1,  1985,  under  section  908. 

"(2)  In  the  case  of  any  mask  work  described  in  paragraph  (1)  that 
is  provided  protection  under  this  chapter,  infringing  semiconductor 
chip  product  units  manufactured  before  the  date  of  the  enactment  of 
this  chapter  may,  without  liability  under  sections  910  and  911,  be 
imported  into  or  distributed  in  the  United  States,  or  both,  until  two 
years  after  the  date  of  registration  of  the  mask  work  under  section 
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908,  but  only  if  the  importer  or  distributor,  as  the  case  may  be,  first 
pays  or  offers  to  pay  the  reasonable  royalty  referred  to  in  section 
907(a)(2)  to  the  mask  work  owner,  on  all  such  units  imported  or 
distributed,  or  both,  after  the  date  of  the  enactment  of  this  chapter. 
"(3)  In  the  event  that  a  person  imports  or  distributes  infringing 
semiconductor  chip  product  units  described  in  paragraph  (2)  of  this 
subsection  without  first  paying  or  offering  to  pay  the  reasonable 
royalty  specified  in  such  paragraph,  or  if  the  person  refuses  or  fails 
to  make  such  payment,  the  mask  work  owner  shall  be  entitled  to  the 
relief  provided  in  sections  910  and  911. 

"§  914.  International  transitional  provisions  17  USC  914. 

"(a)  Notwithstanding  the  conditions  set  forth  in  subparagraphs 
(A)  and  (C)  of  section  902(a)(1)  with  respect  to  the  availability  of 
protection  under  this  chapter  to  nationals,  domiciliaries,  and  sover- 
eign authorities  of  a  foreign  nation,  the  Secretary  of  Commerce  may, 
upon  the  petition  of  any  person,  or  upon  the  Secretary's  own  motion, 
issue  an  order  extending  protection  under  this  chapter  to  such 
foreign  nationals,  domiciliaries,  and  sovereign  authorities  if  the 
Secretary  finds — 

"(1)  that  the  foreign  nation  is  making  good  faith  efforts  and 
reasonable  progress  toward — 

"(A)    entering    into    a     treaty    described    in    section 
902(a)(1)(A);  or 

"(B)  enacting  legislation  that  would  be  in  compliance 
with   subparagraph   (A)  or  (B)  of  section   902(aX2);   and 
"(2)  that  the  nationals,  domiciliaries,  and  sovereign  authori- 
ties of  the  foreign  nation,  and  persons  controlled  by  them,  are 
not  engaged  in  the  misappropriation,  or  unauthorized  distribu- 
tion or  commercial  exploitation,  of  mask  works;  and 

"(3)  that  issuing  the  order  would  promote  the  purposes  of  this 
chapter  and  international  comity  with  respect  to  the  protection 
of  mask  works. 
"(b)  While  an  order  under  subsection  (a)  is  in  effect  with  respect  to      Prohibition. 
a  foreign  nation,  no  application  for  registration  of  a  claim  for 
protection  in  a  mask  work  under  this  chapter  may  be  denied  solely 
because  the  owner  of  the  mask  work  is  a  national,  domiciliary,  or 
sovereign  authority  of  that  foreign  nation,  or  solely  because  the 
mask  work  was  first  commercially  exploited  in  that  foreign  nation. 
"(c)  Any  order  issued  by  the  Secretary  of  Commerce  under  subsec- 
tion (a)  shall  be  effective  for  such  period  as  the  Secretary  designates 
in  the  order,  except  that  no  such  order  may  be  effective  after  the 
date  on  which  the  authority  of  the  Secretary  of  Commerce  termi- 
nates under  suteection  (e).  The  effective  date  of  any  such  order  shall 
also  be  designated  in  the  order.  In  the  case  of  an  order  issued  upon 
the  petition  of  a  person,  such  effective  date  may  be  no  earlier  than 
the  date  on  which  the  Secretary  receives  such  petition. 
"(d)(1)  Any  order  issued  under  this  section  shall  terminate  if—     Termination. 
"(A)  the  Secretary  of  Commerce  finds  that  any  of  the  condi- 
tions set  forth  in  paragraphs  (1),  (2),  and  (3)  of  subsection  (a)  no 
longer  exist;  or 

"(B)  mask  works  of  nationals,  domiciliaries,  and  sovereign 
authorities  of  that  foreign  nation  or  mask  works  first  commer- 
cially exploited  in  that  foreign  nation  become  eligible  for  protec- 
tion under  subparagraph  (A)  or  (C)  of  section  902(aXl). 
"(2)  Upon  the  termination  or  expiration  of  an  order  issued  under 
this  section,  registrations  of  claims  of  protection  in  mask  works 
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made  pursuant  to  that  order  shall  remain  valid  for  the  period 
specified  in  section  904. 

"(e)  The  authority  of  the  Secretary  of  Commerce  under  this 
section  shall  commence  on  the  date  of  the  enactment  of  this  chapter, 
and  shall  terminate  three  years  after  such  date  of  enactment. 
"(f)(1)  The  Secretary  of  Commerce  shall  promptly  notify  the  Regis- 
ter of  Copyrights  and  the  Committees  on  the  Judiciary  of  the  Senate 
and  the  House  of  Representatives  of  the  issuance  or  termination  of 
any  order  under  this  section,  together  with  a  statement  of  the 
Federal  reasons  for  such  action.  The  Secretary  shall  also  publish  such 

Register,  notification  and  statement  of  reasons  in  the  Federal  Register, 

publication.  "(2)  Two  years  after  the  date  of  the  enactment  of  this  chapter,  the 

^^  Secretary  of  Commerce,  in  consultation  with  the  Register  of  Copy- 

rights, shall  transmit  to  the  Committees  on  the  Judiciary  of  the 
Senate  and  the  House  of  Representatives  a  report  on  the  actions 
taken  under  this  section  and  on  the  current  status  of  international 
recognition  of  mask  work  protection.  The  report  shall  include  such 
recommendations  for  modifications  of  the  protection  accorded  under 
this  chapter  to  mask  works  owned  by  nationals,  domiciliaries,  or 
sovereign  authorities  of  foreign  nations  as  the  Secretary,  in  consul- 
tation with  the  Register  of  Copyrights,  considers  would  promote  the 
purposes  of  this  chapter  and  international  comity  with  respect  to 
mask  work  protection.". 

TECHNICAL  AMENDMENT 

Sec.  303.  The  table  of  chapters  at  the  beginning  of  title  17,  United 
States  Code,  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 

■*9.  Protection  of  semiconductor  chip  products 901". 

AUTHORIZATION  OF  AI*PROPRIATIONS 

17  use  901  note.  Sec.  304.  There  are  authorized  to  be  appropriated  such  sums  as 
may  be  necessary  to  carry  out  the  purposes  of  this  title  and  the 
amendments  made  by  this  title. 

TITLE  IV— FEDERAL  COURTS  IMPROVEMENTS 

Subtitle  A — Civil  Priorities 

ESTABUSHMENT  OF  PRIORITY  OF  CIVIL  ACTIONS 

Sec.  401.  (a)  Chapter  111  of  title  28,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

28  use  1657.         "§  1657.  Priority  of  civil  actions 

"(a)  Notwithstanding  any  other  provision  of  law,  each  court  of  the 
United  Sta^  shall  determine  the  order  in  which  civil  actions  are 
heard  anf  detern^ined,  except  that  the  court  shall  expedite  the 
consideration  of  any  action  brought  under  chapter  153  or  section 
28  use  2241  el       1826  of  this  title,  any  action  for  temporary  or  preliminary  injunctive 
seq.,  1826.  relief,  or  any  other  action  if  good  cause  therefor  is  shown.  For 

purposes  of  this  subsection,  'good  cause'  is  shown  if  a  right  under  the 
Constitution  of  the  United  States  or  a  Federal  Statute  (including 
rights  under  section  552  of  title  5)  would  be  maintained  in  a  factual 
context  that  indicates  that  a  request  for  expedited  consideration  has 
merit. 
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"(b)  The  Judicial  Conference  of  the  United  States  may  modify  the 
rules  adopted  by  the  courts  to  determine  the  order  in  which  civil 
actions  are  heard  and  determined,  in  order  to  establish  consistency 
among  the  judicial  circuits.". 

(b)  The  section  analysis  of  chapter  111  of  title  28,  United  States 
Code,  is  amended  by  adding  at  the  end  thereof  the  following  new 
item: 

"lft57.  Priority  of  civil  actions.". 

AMENDMENTS  TO  OTHER  LAWS 

Sec.  402.  The  following  provisions  of  law  are  amended— 

(IMA)  Section  309(aKlO)  of  the  Federal  Election  Campaign  Act 
of  1971  (2  U.S.C.  437g(aKlO)  is  repealed. 

(B)  Section  310(c)  of  the  Federal  Election  Campaign  Act  of 
1971  (2  U.S.C.  437h(c))  is  repealed. 

(2)  Section  552(a)(4KD)  of  title    5,    United   States   Code,    is 

repealed.  „  ,,  o  /-.  o 

(3)  Section  6(a)  of  the  Commodity  Exchange  Act  (7  U.S.C.  8(a)) 
is  amended  by  striking  out  "The  proceedings  in  such  cases  in 
the  court  of  appeals  shall  be  made  a  preferred  cause  and  shall 
be  expedited  in  every  way.". 

(4KA)  Section  6(c)(4)  of  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136d(cK4))  is  amended  by  striking  out 
the  second  sentence. 

(B)  Section  10(d)(3)  of  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136h(d)(3))  is  amended  by  striking  out 
"The  court  shall  give  expedited  consideration  to  any  such 
action.". 

(C)  Section  16(b)  of  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136n(b))  is  amended  by  striking  out 
the  Idst  sentence. 

(D)  Section  25(aK4KEKiii)  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (7  U.S.C.  136w(aX4XEHiii))  is  repealed. 

(5)  Section  204(d)  of  the  Packers  and  Stockyards  Act,  1921  (7 
U.S.C.  194(d)),  is  amended  by  striking  out  the  second  sentence. 

(6)  Section  366  of  the  Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1366)  is  amended  in  the  fourth  sentence  by  striking  out 
"At  the  earliest  convenient  time,  the  court,  in  term  time  or 
vacation,"  and  inserting  in  lieu  thereof  "The  court". 

(7XA)  Section  410  of  the  Federal  Seed  Act  (7  U.S.C.  1600)  is 
amended  by  striking  out  "The  proceedings  in  such  cases  in  the 
court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be 
expedited  in  every  way.". 

(B)  Section  411  of  the  Federal  Seed  Act  (7  U.S.C.  1601)  is 
amended  by  striking  out  "The  proceedings  in  such  cases  shall  be 
made  a  preferred  cause  and  shall  be  expedited  in  every  way. '. 

(8)  Section  816(cK4)  of  the  Act  of  October  7,  1975,  commonly 
known  as  the  Department  of  Defense  Appropriation  Authoriza- 
tion Act  of  1976  (10  U.S.C.  2304  note)  is  amended  by  striking  out 
the  Isist  sentence. 

(9)  Section  5(dK6XA)  of  the  Home  Owners'  Loan  Act  of  1933 
(12  U.S.C.  1464(dX6XA))  is  amended  by  striking  out  "Such  pro- 
ceedings shall  be  given  precedence  over  other  cases  pending  in 
such  courts,  and  shall  be  in  every  way  expedited.". 
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(lOXA)  Section  7A(fX2)  of  the  Clayton  Act  (15  U.S.C.  18a(fX2)) 
is  amended  to  read  as  follows:  "(2)  certifies  the  United  States 
district  court  for  the  judicial  district  within  which  the  respond- 
ent resides  or  carries  on  business,  or  in  which  the  action  is 
brought,  that  it  or  he  believes  that  the  public  interest  requires 
relief  pendente  lite  pursuant  to  this  subsection,  then  upon  the 
filing  of  such  motion  and  certification,  the  chief  judge  of  such 
district  court  shall  immediately  notify  the  chief  judge  of  the 
United  States  court  of  appeals  for  the  circuit  in  which  such 
district  court  is  located,  who  shall  designate  a  United  States 
district  judge  to  whom  such  action  shall  be  assigned  for  all 
purposes.". 

(B)  Section  11(e)  of  the  Clayton  Act  (15  U.S.C.  21(e))  is 
amended  by  striking  out  the  first  sentence. 

(11)  Section  1  of  the  Act  of  February  11,  1903,  commonly 
known  as  the  Expediting  Act  (15  U.S.C.  28)  is  repealed. 

(12)  Section  5(e)  of  the  Federal  Trade  (Commission  Act  (15 
U.S.C.  45(e))  is  amended  by  striking  out  the  first  sentence. 

(13)  Section  21(fX3)  of  the  Federal  Trade  Commission 
Improvements  Act  of  1980  (15  U.S.C.  57a-l(fK3))  is  repealed. 

(14)  Section  llA(cX4)  of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78k-l(cX4))  is  amended— 

(A)  by  striking  out  "(A)"  after  "(4)";  and 

(B)  by  striking  out  subparagraph  (B). 

(15KA)  Section  309(e)  of  the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  687a(e))  is  amended  by  striking  out  the  sixth 
S6nt6nc6. 

(B)  Section  309(f)  of  the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  687a(f))  is  amended  by  striking  out  the  last 
sentence. 

(C)  Section  311(a)  of  the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  687c(a))  is  amended  by  striking  out  the  last 
S6nt6nc6. 

(16)  Section  10(cX2)  of  the  Alaska  Natural  Gas  Transportation 
Act  (15  U.S.C.  719h(cX2))  is  repealed. 

(17)  Section  155(a)  of  the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (15  U.S.C.  1415(a))  is  amended  by  striking  out 
"(1)"  and  by  striking  out  paragraph  (2). 

(18)  Section  503(bX3XE)  of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (15  U.S.C.  2003(bK3XE))  is  amended  by  striking 
out  clause  (ii)  and  redesignating  clauses  (iii)  and  (iv)  as  clauses 
(ii)  and  (iii),  respectively. 

(19)  Section  23(d)  of  the  Toxic  Substances  Control  Act  (15 
U.S.C.  2622(d))  is  amended  by  striking  out  the  last  sentence. 

(20)  Section  12(eX3)  of  the  Coastal  Zone  Management  Improve- 
ment Act  of  1980  (16  U.S.C.  1463a(eK3))  is  repealed. 

(21)  Section  11  of  the  Act  of  September  28,  1976  (16  U.S.C. 
1910),  is  amended  by  striking  out  the  last  sentence. 

(22)  (A)  Section  807(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3117(b))  is  repealed. 

(B)  Section  1108  of  the  Alaska  National  Interest  Lands  (Con- 
servation Act  (16  U.S.C.  3168)  is  amended  to  read  as  follows: 

"injunctive  reuef 

"Sec.  1108.  No  court  shall  have  jurisdiction  to  grant  any  injunc- 
tive relief  lasting  longer  than  ninety  days  against  any  action  pursu- 
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ant  to  this  title  except  in  conjunction  with  a  final  judgment  entered 
in  a  case  involving  an  action  pursuant  to  this  title.". 

(23XA)  Section  10(bX3)  of  the  Central  Idaho  Wilderness  Act  of 
1980  (Public  Law  96-312;  94  Stat.  948)  is  repealed. 

(B)  Section  10(c)  of  the  Central  Idaho  Wilderness  Act  of  1980  is 
amended  to  read  as  follows: 
"(c)  Any  review  of  any  decision  of  the  United  States  District  Ck)urt 
for  the  District  of  Idaho  shall  be  made  by  the  Ninth  Circuit  Court  of 
Appeals  of  the  United  States.". 

(24XA)  Section  1964(b)  of  title  18,  United  States  Code,  is 
amended  by  striking  out  the  second  sentence. 

(B)  Section  1966  of  title  18,  United  States  (3ode,  is  amended  by 
striking  out  the  last  sentence. 

(25XA)  Section  408(iX5)  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act  (21  U.S.C.  346a(iX5))  is  amended  by  striking  out  the 
last  sentence. 

(B)  Section  409(gX2)  of  the  Federal  Food,  Drug,  and  Ojsmetic 
Act  (21  U.S.C.  348(gX2))  is  amended  by  striking  out  the  last 

(26)  Section  8(f)  of  the  Foreign  Agents  Registration  Act  of  1938 
(22  U.S.C.  618(0)  is  amended  by  striking  out  the  last  sentence. 

(27)  Section  4  of  the  Act  of  December  22,  1974  (25  U.S.C. 
640d-3),  is  amended  by  striking  out  "(a)"  and  by  striking  out 
subsection  (b). 

(28XA)  Section  3310(e)  of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  3310(e))  is  repealed. 

(B)  Section  6110(fK5)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  6110(fX5))  is  amended  by  striking  out  "and  the  Ckjurt  of 
Appeals  shall  expedite  any  review  of  such  decision  in  every  way 
possible". 

(C)  Section  6363(dX4)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  6363(dX4))  is  repealed. 

(D)  Section  7609(hX3)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  7609(hX3))  is  repealed. 

(E)  Section  9010(c)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  901(Kc))  is  amended  by  striking  out  the  last  sentence. 

(F)  Section  9011(bX2)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  9011(bX2))  is  amended  by  striking  out  the  last  sentence. 

(29XA)  Section  596(aX3)  of  title  28,  United  States  Code,  is 
amended  by  striking  out  the  last  sentence. 

(B)  Section  636(cX4)  of  title  28,  United  States  Code,  is  amended 
in  the  second  sentence  by  striking  out  "expeditious  and". 

(C)  Section  1296  of  title  28,  United  States  Code,  and  the  item 
relating  to  that  section  in  the  section  analysis  of  chapter  83  of 
that  title,  are  repealed. 

(D)  Subsection  (c)  of  section  1364  of  title  28,  United  States 
Code,  the  section  heading  of  which  reads  "Senate  actions",  is 

(E)  Section  2284(bX2)  of  title  28,  United  States  Code,  is 
amended  by  striking  out  the  last  sentence. 

(F)  Section  2349(b)  of  title  28,  United  States  Code,  is  amended 
by  striking  out  the  last  two  sentences. 

(G)  Section  2647  of  title  28,  United  States  Ckxie,  and  the  item 
relating  to  that  section  in  the  section  analysis  of  chapter  169  of 
that  title,  are  repealed. 

(30)  Section  10  of  the  Act  of  March  23,  1932,  commonly  known 
as  the  Norris-LaGuardia  Act  (29  U.S.C.  110),  is  amended  by 
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striking  out  "with  the  greatest  possible  expedition"  and  all  that 
follows  through  the  end  of  the  sentence  and  inserting  in  lieu 
thereof  "expeditiously". 

(31)  Section  10(i)  of  the  National  Labor  Relations  Act  (29 
U.S.C.  160(i))  is  repealed. 

(32)  Section  11(a)  of  the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  660(a))  is  amended  by  striking  out  the  last 
scnt6ncc 

(33)  Section  4003(eX4)  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (29  U.S.C.  1303(eX4))  is  repealed. 

(34)  Section  106(aXl)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (30  U.S.C.  816(aKl))  is  amended  by  striking 
out  trip  Idst  scntGncG 

(35)  Section  1016  of  the  Impoundment  Control  Act  of  1974  (31 
2  use  687                    U.S.C.  1406)  is  amended  by  striking  out  the  second  sentence. 

(36)  Section  2022  of  title  38,  United  States  Code,  is  amended 
by  striking  out  "The  court  shall  order  speedy  hearing  in  any 
such  case  and  shall  advance  it  on  the  calendar.". 

(37)  Section  3628  of  title  39,  United  States  Code,  is  amended 
by  striking  out  the  fourth  sentence. 

(38)  Section  1450(iX4)  of  the  Public  Health  Service  Act  (42 
U.S.C.  300j-9(iX4))  is  amended  by  striking  out  the  last  sentence. 

(39)  Section  304(e)  of  the  Social  Security  Act  (42  U.S.C.  504(e)) 
is  repealed. 

(40)  Section  814  of  the  Act  of  April  11, 1968  (42  U.S.C.  3614),  is 
repealed. 

(41)  The  matter  under  the  subheading  "Exploration  of 
National  Petroleum  Reserve  in  Alaska"  under  the  headings 
"energy  and  minerals"  and  "geological  survey"  in  title  I  of 
the  Act  of  December  12,  1980  (94  Stat.  2964;  42  U.S.C.  6508),  is 
amended  in  the  third  paragraph  by  striking  out  the  last 
sentence. 

(42)  Section  214(b)  of  the  Emergency  Energy  Conservation  Act 
of  1979  (42  U.S.C.  8514(b))  is  repealed. 

(43)  Section  2  of  the  Act  of  February  25,  1885  (43  U.S.C.  1062), 
is  amended  by  striking  out  ";  and  any  suit  brought  under  the 
provisions  of  this  section  shall  have  precedence  for  hearing  and 
trial  over  other  cases  on  the  civil  docket  of  the  court,  and  shall 
be  tried  and  determined  at  the  earliest  practicable  day". 

(44)  Section  23(d)  of  the  Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1349(d))  is  repealed. 

(45)  Section  511(c)  of  the  Public  Utilities  Regulatory  Policies 
Act  of  1978  (43  U.S.C.  2011(c))  is  amended  by  striking  out  "Any 
such  proceeding  shall  be  assigned  for  hearing  at  the  earliest 
possible  date  and  shall  be  expedited  by  such  court.". 

(46)  Section  203(d)  of  the  Trans-Alaska  Pipeline  Authorization 
Act  (43  U.S.C.  1652(d))  is  amended  by  striking  out  the  fourth 
sentence. 

(47)  Section  5(D  of  the  Railroad  Unemployment  Insurance  Act 
(45  U.S.C.  355(f))  is  amended  by  striking  out  ",  and  shall  be 
given  precedence  in  the  adjudication  thereof  over  all  other  civil 
cases  not  otherwise  entitled  by  law  to  precedence". 

(48)  Section  305(dX2)  of  the  Regional  Rail  Reorganization  Act 
of  1973  (45  U.S.C.  745(dX2))  is  amended— 

(A)  in  the  first  sentence  by  striking  out  "Within  180  days 
after"  and  inserting  in  lieu  thereof  "After";  and 
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(B)  in  the  last  sentence  by  striking  out  "Within  90  days 
after"  and  inserting  in  lieu  thereof  "After". 

(49)  Section  124(b)  of  the  Rock  Island  Transition  and  Em- 
ployee Assistance  Act  (45  U.S.C.  1018(b))  is  amended  by  striking 
out  ",  and  shall  render  a  final  decision  no  later  than  60  days 
after  the  date  the  last  such  appeal  is  filed". 

(50)  Section  402(g)  of  the  Communications  Act  of  1934  (47 
U.S.C.  402(g))  is  amended— 

(A)  by  striking  out  "At  the  earliest  convenient  time  the" 
and  inserting  in  lieu  thereof  "The";  and 

(B)  by  striking  out  "10(e)  of  the  Administrative  Procedure 
Act"  and  inserting  in  lieu  thereof  "706  of  title  5,  United 
States  Code". 

(51)  Section  405(e)  of  the  Surface  Transportation  Assistance 

Act  of  1982  (Public  Law  97-424;  49  U.S.C.  2305(e))  is  amended  by     49  use  app. 
striking  out  the  last  sentence.  2305. 

(52)  Section  606(c)(1)  of  the  Rail  Safety  and  Service  Improve- 
ment Act  of  1982  (Public  Law  97-468;  49  U.S.C.  1205{cXl))  is     45  use  1205. 
amended  by  striking  out  the  second  sentence. 

(53)  Section  13A(a)  of  the  Subversive  Activities  Control  Act  of 
1950  (50  U.S.C.  792a  note)  is  amended  in  the  third  sentence  by 
striking  out  "or  any  court". 

(54)  Section  12(a)  of  the  Military  Selective  Service  Act  of  1967 
(50  U.S.C.  App.  462(a))  is  amended  by  striking  out  the  last 
sentence. 

(55)  Section  4(b)  of  the  Act  of  July  2,  1948  (50  U.S.C.  App. 
1984(b)),  is  amended  by  striking  out  the  last  sentence. 

EFFECTIVE  DATE 


Sec.  403.  The  amendments  made  by  this  subtitle  shall  not  apply  to     28  use  165 
cases  pending  on  the  date  of  the  enactment  of  this  subtitle.  "^te. 


Subtitle  B — District  Court  Organization  Federal  District 

Court 

Sec.  404.  This  subtitle  may  be  cited  as  the  "Federal  District  Ckjurt      Organization 
Organization  Act  of  1984".  28  use  i  iote 

Sec.  405.  The  second  sentence  of  subsection  (c)  of  section  112  of     " 
title  28,  United  States  Code,  is  amended  to  read  as  follows: 

"Court  for  the  Eastern  District  shall  be  held  at  Brooklyn,  Haup- 
pauge,  and  Hempstead  (including  the  village  of  Uniondale).". 

Sec.  406.  (a)  Subsection  (a)  of  section  93  of  title  28,  United  States 
Code,  is  amended— 

(1)  in    paragraph    (1)    by    striking    out    "De    Kalb,"    and 
"McHenry.";  and 

(2)  in  paragraph  (2) — 

(A)  by  inserting  "De  Kalb,"  immediately  after  "Carroll,"; 
and 

(B)  by  inserting  "McHenry,"  immediately  after  "Lee,". 

(b)  The  amendments  made  by  subsection  (a)  of  this  section  shall     28  use  93  note. 
apply  to  any  action  commenced  in  the  United  States  District  Court 

for  the  Northern  District  of  Illinois  on  or  after  the  effective  date  of 
this  subtitle,  and  shall  not  affect  any  action  pending  in  such  court 
on  such  effective  date. 

(c)  The  second  sentence  of  subsection  (b)  of  section  93  of  title  28, 
United  States  Code,  is  amended  by  inserting  "Champaign/Urbana," 
before  "Danville". 
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28  use  124. 


28  use  124  note. 


28  use  90  note. 


Effective  date. 
28  use  85  note. 


Sec.  407.  (a)  Subsection  (b)  of  section  124  of  title  26,  United  States 
Code,  is  amended — 

(1)  by  striking  out  "six  divisions"  and  inserting  in  lieu  thereof 
"seven  divisions"; 

(2)  in  paragraph  (4)  by  striking  out  ",  Hidalgo,  Starr,";  and 

(3)  by  adding  at  the  end  thereof  the  following: 

"(7)  The  McAllen  Division  comprises  the  counties  of  Hidalgo 
and  Starr. 

"Court  for  the  McAllen  Division  shall  be  held  at  McAllen". 

(b)  The  amendments  made  bv  subsection  (a)  of  this  section  shall 
apply  to  any  action  commenced  in  the  United  States  District  Court 
for  the  Southern  District  of  Texas  on  or  after  the  effective  date  of 
this  subtitle,  and  shall  not  affect  any  action  pending  in  such  court 
on  such  effective  date. 

Sec.  408.  (a)  Paragraph  (1)  of  section  90(a)  of  title  28,  United  States 
Code,  is  amended — 

(1)  by  inserting  "Fannin,"  after  "Dawson,"; 

(2)  by  inserting  "Gilmer,"  after  "Forsyth,";  and 

(3)  by  inserting  "Pickens,"  after  "Lumpkin,". 

(b)  Paragraph  (2)  of  section  90(a)  of  title  28,  United  States  Code,  is 
amended  by  striking  out  "Fannin,",  "Gilmer,",  and  "Pickens,". 

(c)  Paragraph  (6)  of  section  90(c)  of  title  28,  United  States  (3ode,  is 
amended  by  striking  out  "Swainsboro"  each  place  it  appears  and 
inserting  in  lieu  thereof  "Statesboro". 

(d)  The  amendments  made  by  this  section  shall  apply  to  any 
action  commenced  in  the  United  States  District  Court  for  the  North- 
ern District  of  Georgia  on  or  after  the  effective  date  of  this  subtitle, 
and  shall  not  affect  any  action  pending  in  such  court  on  such 
effective  date. 

Sec.  409.  Section  85  of  title  28,  United  States  Code,  is  amended  by 
inserting  "Boulder,"  before  "Denver". 

Sec.  410.  The  second  sentence  of  section  126  of  title  28,  United 
States  Code,  is  amended  by  inserting  "Bennington,"  before  "Brattle- 
boro". 

Sec.  411.  (a)  The  amendments  made  by  this  subtitle  shall  take 
effect  on  January  1,  1985. 

(b)  The  amendments  made  by  this  subtitle  shall  not  affect  the 
composition,  or  preclude  the  service,  of  any  grand  or  petit  jury 
summoned,  impaneled,  or  actually  serving  on  the  effective  date  of 
this  subtitle. 


Technical 
Amendments 
to  the  Federal 
eourts 

Improvement 
Act  of  1982. 
28  use  1  note. 


Subtitle  C— Amendments  to  the  Federal  Courts  Improvements 

Act  of  1982 

This  subtitle  may  be  cited  as  the  "Technical  Amendments  to  the 
Federal  Courts  Improvement  Act  of  1982". 

Sec.  412.  (a)  Section  1292(b)  of  title  28,  United  States  Code,  is 
amended  by  inserting  "which  would  have  jurisdiction  of  an  appeal  of 
such  action"  after  "The  Court  of  Appeals". 

(b)  Section  1292(cXl)  of  title  28,  United  States  Code,  is  amended  by 
inserting  "or  (b)"  after  "(a)". 

Sec.  413.  Section  337(c)  of  the  Tariff  Act  of  1930  (19  U.S.C.  1337(c)) 
is  amended  in  the  fourth  sentence  by  inserting  ",  within  60  days 
after  the  determination  becomes  final,"  after  "appeal  such 
determination". 

Sec.  414.  (a)  Sections  142,  143,  and  144  of  title  35,  United  States 
Code,  are  amended  to  read  as  follows: 
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"§  142.  Notice  of  appeal  35  USC  142. 

"When  an  appeal  is  taken  to  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit,  the  appellant  shall  file  in  the  Patent  and 
Trademark  Office  a  written  notice  of  appeal  directed  to  the  Commis- 
sioner, within  such  time  after  the  date  of  the  decision  from  which 
the  appeal  is  taken  as  the  Commissioner  prescribes,  but  in  no  ceise 
less  than  60  days  after  that  date. 

"§  143.  Proceedings  on  appeal  35  use  143. 

"With  respect  to  an  appeal  described  in  section  142  of  this  title, 
the  Commissioner  shall  transmit  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  a  certified  list  of  the  documents 
comprising  the  record  in  the  Patent  and  Trademark  Office.  The 
court  may  request  that  the  Commissioner  forward  the  original  or 
certified  copies  of  such  documents  during  pendency  of  the  appeal.  In 
an  ex  parte  case,  the  Commissioner  shall  submit  to  the  court  in 
writing  the  grounds  for  the  decision  of  the  Patent  and  Trademark 
Office,  addressing  all  the  issues  involved  in  the  appeal.  The  court 
shall,  before  hearing  an  appeal,  give  notice  of  the  time  and  place  of 
the  hearing  to  the  Commissioner  and  the  parties  in  the  appeal. 

"§  144.  Decision  on  appeal  35  USC  144. 

"The  United  States  Court  of  Appeals  for  the  Federal  Circuit  shall 
review  the  decision  from  which  an  appeal  is  taken  on  the  record 
before  the  Patent  and  Trademark  Office.  Upon  its  determination  the 
court  shall  issue  to  the  Commissioner  its  mandate  and  opinion, 
which  shall  be  entered  of  record  in  the  Patent  and  Trademark  Office 
and  shall  govern  the  further  proceedings  in  the  case.". 

(b)  Paragraphs  (2),  (3),  and  (4)  of  subsection  (a)  of  section  21  of  the 
Act  entitled  "An  Act  to  provide  for  the  registration  and  protection 
of  trademarks  used  in  commerce,  to  carry  out  the  provisions  of 
certain  international  conventions,  and  for  other  purposes", 
approved  July  5,  1946  (15  U.S.C.  1071(a)  (2),  (3),  and  (4)),  are  amended 
to  read  as  follows: 

"(2)  When  an  appeal  is  taken  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit,  the  appellant  shall  file  in  the 
Patent  and  Trademark  Office  a  written  notice  of  appeal  directed  to 
the  Commissioner,  within  such  time  after  the  date  of  the  decision 
from  which  the  appeal  is  taken  as  the  Commissioner  prescribes,  but 
in  no  case  less  than  60  days  after  that  date. 

"(3)  The  Commissioner  shall  transmit  to  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  a  certified  list  of  the  documents 
comprising  the  record  in  the  Patent  and  Trademark  Office.  The 
court  may  request  that  the  Commissioner  forward  the  original  or 
certified  copies  of  such  documents  during  pendency  of  the  appeal.  In 
an  ex  parte  case,  the  Commissioner  shall  submit  to  that  court  a  brief 
explaining  the  grounds  for  the  decision  of  the  Patent  and  Trade- 
mark Office,  addressing  all  the  issues  involved  in  the  appeal.  The 
court  shall,  before  hearing  an  appeal,  give  notice  of  the  time  and 
place  of  the  hearing  to  the  Commissioner  and  the  parties  in  the 
appeal. 

"(4)  The  United  States  Court  of  Appeals  for  the  Federal  Circuit 
shall  review  the  decision  from  which  the  appeal  is  taken  on  the 
record  before  the  Patent  and  Trademark  Office.  Upon  its  determina- 
tion the  court  shall  issue  its  mandate  and  opinion  to  the  Commis- 
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sioner,  which  shall  be  entered  of  record  in  the  Patent  and  Trade- 
mark Office  and  shall  govern  the  further  proceedings  in  the  case.". 

35  use  142  note.  (c)  The  amendments  made  by  this  section  shall  apply  to  proceed- 
ings pending  in  the  Patent  and  Trademark  Office  on  the  date  of  the 
enactment  of  this  Act  and  to  appeals  pending  in  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  on  such  date. 

28  use  713  note.  Sec.  415.  Any  individual  who,  on  the  date  of  the  enactment  of  the 
Federal  Courts  Improvement  Act  of  1982,  was  serving  as  marshal  for 
the  Court  of  Appeals  for  the  District  of  Columbia  under  section 
713(c)  of  title  28,  United  States  Code,  may,  after  the  date  of  the 
enactment  of  this  Act,  so  serve  under  that  section  as  in  effect  on  the 
date  of  the  enactment  of  the  Federal  Courts  Improvement  Act  of 
1982.  While  such  individual  so  serves,  the  provisions  of  section  714(a) 
of  title  28,  United  States  Code,  shall  not  apply  to  the  Court  of 
Appeals  for  the  District  of  Columbia. 

Sec.  416.  Title  28,  United  States  Code,  is  amended  in  the  following 
respects: 

(a)  There  shall  be  inserted,  after  section  797  thereof,  in  chapter  51 
thereof,  the  following  new  section  798,  which  shall  read  as  follows: 

28  use  798.  "§798.  Places  of  holding  court;  appointment  of  special  masters 

"(a)  The  United  States  Claims  Court  is  hereby  authorized  to 
utilize  facilities  and  hold  court  in  Washington,  District  of  Columbia, 
and  in  four  locations  outside  of  the  Washington,  District  of  Colum- 
bia metropolitan  area,  for  the  purpose  of  conducting  trials  and  such 
other  proceedings  as  may  be  appropriate  to  executing  the  court's 
functions.  The  Director  of  the  Administrative  Office  of  the  United 
States  Courts  shall  designate  such  locations  and  provide  for  such 
facilities. 

"(b)  The  chief  judge  of  the  Claims  Court  may  appoint  special 
masters  to  assist  the  court  in  carrying  out  its  functions.  Any  special 
masters  so  appointed  shall  carry  out  their  responsibilities  and  be 
compensated  in  accordance  with  procedures  set  forth  in  the  rules  of 
the  court.". 

(b)  The  caption  of  chapter  51,  title  28,  shall  be  amended  to  include 
the  following  item: 

"798.  Places  of  holding  court;  appointment  of  special  mastere.". 

TITLE  V— GOVERNMENT  RESEARCH  AND  DEVELOPMENT 

PATENT  POUCY 

Sec.  501.  Chapter  18  of  title  35,  United  States  Code,  is  amended— 

(1)  by  adding  "or  any  novel  variety  of  plant  which  is  or  may 
be  protectable  under  the  Plant  Variety  Protection  Act  (7  U.S.C. 

35  use  201.  2321  et  seq.)"  immediately  after  "title    in  section  201(d); 

(2)  by  adding  ":  Provided,  That  in  the  case  of  a  variety  of 
plant,  the  date  of  determination  (as  defined  in  section  41(cl)  of 
the  Plant  Variety  Protection  Act  (7  U.S.C.  2401(d)))  must  also 
occur  during  the  period  of  contract  performance"  immediately 
after  "agreement"  in  section  201(e);  , 

eontracts  with  (3)  in  section  202(a),  by  amending  clause  (i)  to  read  as  follows: 

us.  "(i)  when  the  contractor  is  not  located  in  the  United  States  or 

35^  use  202  ^^^^  "°^  have  a  place  of  business  located  in  the  United  States  or 

is  subject  to  the  control  of  a  foreign  government,";  by  striking 

the  word  "or"  before  "ii",  and  by  adding  after  the  words 

"security  of  such  activities"  in  the  first  sentence  of  such  para- 


142 


PUBLIC  LAW  98-620— NOV.  8,  1984 


98  STAT.  3365 


graph,  the  following:  "or,  iv)  when  the  funding  agreement 
includes  the  operation  of  a  Government-owned,  contractor-oper- 
ated facility  of  the  Department  of  Energy  primarily  dedicated  to 
that  Department's  naval  nuclear  propulsion  or  weapons  related 
programs  and  all  funding  agreement  limitations  under  this 
subparagraph  on  the  contractor's  right  to  elect  title  to  a  subject 
invention  are  limited  to  inventions  occurring  under  the  above 
two  programs  of  the  Department  of  Energy." 

(4)  by  amending  paragraphs  (1)  and  (2)  of  section  202(b)  to  read 
as  follows: 

"(bXl)  The  rights  of  the  Government  under  subsection  (a)  shall  not 
be  exercised  by  a  Federal  agency  unless  it  first  determines  that  at 
least  one  of  the  conditions  identified  in  clauses  (i)  through  (iv)  of 
subsection  (a)  exists.  Except  in  the  case  of  subsection  (aXiii),  the 
agency  shall  file  with  the  Secretary  of  Commerce,  within  thirty  days 
after  the  award  of  the  applicable  funding  agreement,  a  copy  of  such 
determination.  In  the  case  of  a  determination  under  subsection 
(aXii),  the  statement  shall  include  an  analysis  justifying  the  determi- 
nation In  the  case  of  determinations  applicable  to  funding  agree- 
ments with  small  business  firms,  copies  shall  also  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small  Business  Administration.  If 
the  Secretary  of  Commerce  believes  that  any  individual  determina- 
tion or  pattern  of  determinations  is  contrary  to  the  policies  and 
objectives  of  this  chapter  or  otherwise  not  in  conformance  with  this 
chapter,  the  Secretary  shall  so  advise  the  head  of  the  agency 
concerned  and  the  Administrator  of  the  Office  of  Federal  Procure- 
ment Policy,  and  recommend  corrective  actions. 

"(2)  Whenever  the  Administrator  of  the  Office  of  Federal  Procure- 
ment Policy  has  determined  that  one  or  more  Federal  agencies  are 
utilizing  the  authority  of  clause  (i)  or  (ii)  of  subsection  (a)  of  this 
section  in  a  manner  that  is  contrary  to  the  policies  and  objectives  of 
this  chapter,  the  Administrator  is  authorized  to  issue  regulations 
describing  classes  of  situations  in  which  agencies  may  not  exercise 
the  authorities  of  those  clauses."; 

(4A)  By  adding  at  the  end  of  section  202(b)  the  following  new 
paragraph: 

"(4)  If  the  contractor  believes  that  a  determination  is  contrary  to 
the  policies  and  objectives  of  this  chapter  or  constitutes  an  abuse  of 
discretion  by  the  agency,  the  determination  shall  be  subject  to  the 
last  paragraph  of  section  203(2).". 

(5)  by  amending  paragraphs  (1),  (2),  (3),  and  (4)  of  section  202(c) 
to  read  as  follows: 

"(1)  That  the  contractor  disclose  each  subject  invention  to  the 
Federal  agency  within  a  reasonable  time  after  it  becomes 
known  to  contractor  personnel  responsible  for  the  administra- 
tion of  patent  matters,  and  that  the  Federal  Government  may 
receive  title  to  any  subject  invention  not  disclosed  to  it  within 
such  time. 

"(2)  That  the  contractor  make  a  written  election  within  two 
years  after  disclosure  to  the  Federal  agency  (or  such  additional 
time  as  may  be  approved  by  the  Federal  agency)  whether  the 
contractor  will  retain  title  to  a  subject  invention:  Provided,  That 
in  any  case  where  publication,  on  sale,  or  public  use,  has 
initiated  the  one  year  statutory  period  in  which  valid  patent 
protection  can  still  be  obtained  in  the  United  States,  the  period 
for  election  may  be  shortened  by  the  Federal  agency  to  a  date 
that  is  not  more  than  sixty  days  prior  to  the  end  of  the  statutory 


35  use  202. 


Small  business. 


Regulations. 


Contracts  with 

U.S. 

Grants. 


Contracts  with 

U.S. 

Grants. 


143 


98  STAT.  3366 


PUBLIC  LAW  98-620— NOV.  8,  1984 


International 
agreements. 
Defense  and 
national 
security. 


35  use  202. 


Contracts  with 

U.S 

GranU. 


Small  busineaa. 


period:  And  provided  further.  That  the  Federal  Government 
may  receive  title  to  any  subject  invention  in  which  the  contrac- 
tor does  not  elect  to  retain  rights  or  fails  to  elect  rights  within 
such  times. 

"(3)  That  a  contractor  electing  rights  in  a  subject  invention 
agrees  to  Hie  a  patent  application  prior  to  any  statutory  bar 
date  that  may  occur  under  this  title  due  to  publication,  on  sale, 
or  public  use,  and  shall  thereafter  file  corresponding  patent 
applications  in  other  countries  in  which  it  wishes  to  retain  title 
within  reasonable  times,  and  that  the  Federal  Government  may 
receive  title  to  any  subject  inventions  in  the  United  States  or 
other  countries  in  which  the  contractor  has  not  filed  patent 
applications  on  the  subject  invention  within  such  times. 

(4)  With  respect  to  any  invention  in  which  the  contractor 
elects  rights,  the  Federal  agency  shall  have  a  nonexclusive, 
nontransferrable,  irrevocable,  paid-up  license  to  practice  or 
have  practiced  for  or  on  behalf  of  the  United  States  any  subject 
invention  throughout  the  world:  Provided,  That  the  funding 
agreement  may  provide  for  such  additional  rights;  including  the 
right  to  assign  or  have  assigned  foreign  patent  rights  in  the 
suDJect  invention,  as  are  determined  by  the  agency  as  necessary 
for  meeting  the  obligations  of  the  United  States  under  any 
treaty,  international  agreement,  arrangement  of  cooperation, 
memorandum  of  understanding,  or  similar  arrangement, 
including  military  agreement  relating  to  weapons  development 
and  production.". 

(6)  by  striking  out  "may"  in  section  202(cK5)  and  inserting  in 
lieu  thereof  "as  well  as  any  information  on  utilization  or  efforts 
at  obtaining  utilization  obtained  as  part  of  a  proceeding  under 
section  203  of  this  chapter  shall"; 

(7)  by  striking  out  "and  which  is  not,  itself,  engaged  in  or  does 
not  hold  a  substantial  interest  in  other  organizations  engaged  in 
the  manufacture  or  sales  of  products  or  the  use  of  processes  that 
might  utilize  the  invention  or  be  in  competition  with  embodi- 
ments of  the  invention"  in  clause  (A)  of  section  202(cX7); 

(8)  by  amending  clauses  (BHD)  of  section  202(cX7)  to  read  as 
follows:  "(B)  a  requirement  that  the  contractor  share  royalties 
with  the  inventor;  (C)  except  with  respect  to  a  funding  agree- 
ment for  the  operation  of  a  Government-owned-contractor-oper- 
ated  facility,  a  requirement  that  the  balance  of  any  royalties  or 
income  earned  by  the  contractor  with  respect  to  subject  inven- 
tions, after  payment  of  expenses  (including  payments  to  inven- 
tors) incidental  to  the  administration  of  subject  inventions,  be 
utilized  for  the  support  of  scientific  research  or  education;  (D)  a 
requirement  that,  except  where  it  proves  infeasible  after  a 
reasonable  inquiry,  in  the  licensing  of  subject  inventions  shall  be 
given  to  small  business  firms;  and  (E)  with  respect  to  a  funding 
agreement  for  the  operation  of  a  Government-owned-contractor- 
operated  facility,  requirements  (i)  that  after  payment  of  patent- 
ing costs,  licensing  costs,  payments  to  inventors,  and  other 
expenses  incidental  to  the  administration  of  subject  inventions, 
100  percent  <rf  the  balance  of  any  royalties  or  income  earned 
and  retain«l  by  the  contractor  during  any  fiscal  year  up  to  an 
amount  equal  to  5  percent  of  the  annual  budget  of  the  facility, 
shall  be  used  by  the  contractor  for  scientific  research,  develop- 
ment, and  education  consistent  with  the  research  and  develop- 
ment mission  and  objectives  of  the  facility,  including  activities 
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that  increase  the  licensing  potential  of  other  inventions  of  the 
facility;  provided  that  if  said  balance  exceeds  5  percent  of  the 
annual  budget  of  the  facility,  that  75  percent  of  such  excess 
shall  be  paid  to  the  Treasury  of  the  United  States  and  the 
remaining  25  percent  shall  be  used  for  the  same  purposes  as 
described  above  in  this  clause  (D);  and  (ii)  that,  to  the  extent  it 
provides  the  most  effective  technology  transfer,  the  licensing  of 
subject  inventions  shall  be  administered  by  contractor  employ- 
ees on  location  at  the  facility." 

(9)  by  adding  "(1.  before  the  word  "With"  in  the  first  line  of 
section  203,  and  by  adding  at  the  end  of  section  203  the 
following: 

"(2)  A  determination  pursuant  to  this  section  or  section  202(bK4) 
shall  not  be  subject  to  the  Contract  Disputes  Act  (41  U.S.C.  §601  et 
seq.).  An  administrative  appeals  procedure  shall  be  established  by 
regulations  promulgated  in  accordance  with  section  206.  Addi- 
tionally, any  contractor,  inventor,  assignee,  or  exclusive  licensee 
adversely  affected  by  a  determination  under  this  section  may,  at  any 
time  within  sixty  days  after  the  determination  is  issued,  file  a 
petition  in  the  United  States  Claims  Court,  which  shall  have  juris- 
diction to  determine  the  appeal  on  the  record  and  to  affirm,  reverse, 
remand  or  modify,  ",  as  appropriate,  the  determination  of  the 
Federal  agency.  In  cases  described  in  paragraphs  (a)  and  (c),  the 
agency's  determination  shall  be  held  in  abeyance  pending  the 
exhaustion  of  appeals  or  petitions  filed  under  the  preceding 
sentence."; 

(10)  by  amending  section  206  to  read  as  follows: 

"§  206.  Uniform  clauses  and  regulations 

"The  Secretary  of  (Commerce  may  issue  regulations  which  may  be 
made  applicable  to  Federal  agencies  implementing  the  provisions  of 
sections  202  through  204  of  this  chapter  and  shall  establish  standard 
funding  agreement  provisions  required  under  this  chapter.  The 
regulations  and  the  standard  funding  agreement  shall  be  subject  to 
public  comment  before  their  issuance."; 

(11)  in  section  207  by  inserting  "(a)"  before  "Each  Federal' 
and  by  adding  the  following  new  subsection  at  the  end  thereof: 

"(b)  For  the  purpose  of  assuring  the  effective  management  of 
Government-owned  inventions,  the  Secretary  of  Commerce  is 
authorized  to — 

"(1)  assist  Federal  agency  efforts  to  promote  the  licensing  and 
utilization  of  Government-owned  inventions; 

"(2)  assist  Federal  agencies  in  seeking  protection  and  main- 
taining inventions  in  foreign  countries,  including  the  payment 
of  fees  and  costs  connected  therewith;  and 

"(3)  consult  with  and  advise  Federal  agencies  as  to  areas  of 
science  and  technology  research  and  development  with  poten- 
tial for  commercial  utilization.";  and 

(12)  in  section  208  by  striking  out  "Administrator  of  General 
Services"  and  inserting  in  lieu  thereof  "Secretary  of 
Commerce". 

(13)  by  deleting  from  the  first  sentence  of  section  210(c), 
"August  23,  1971  (36  Fed.  Reg.  16887)"  and  inserting  in  lieu 
thereof  "February  18,  1983",  and  by  inserting  the  following 
before  the  period  at  the  end  of  the  first  sentence  of  section  210(c) 
"except  that  all  funding  agreements,  including  those  with  other 
than  small  business  firms  and  nonprofit  organizations,  shall 
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include  the  requirements  established  in  paragraph  202(cK4)  and 
section  203  of  this  title." 

(14)  by  adding  at  the  end  thereof  the  following  new  section: 

Prohibition.  "§  212.  Disposition  of  rights  in  educational  awards 

35  use  212.        ^,^,  .     .        ,  .        ^  ..         ,  .  .    .  ,  r       ,. 

No  scholarship,   fellowship,   training  grant,   or  other  funding 

agreement  made  by  a  Federal  agency  primarily  to  an  awardee  for 

educational  purposes  will  contain  any  provision  giving  the  Federal 

agency  any  rights  to  inventions  made  by  the  awardee.";  and 

(15)  by  adding  at  the  end  of  the  table  of  sections  for  the 
chapter  the  following  new  item: 

"212.  Disposition  of  rights  in  educational  awards.". 
Approved  November  8,  1984. 


LEGISLATIVE  HISTORY— H.R.  6163: 

HOUSE  REPORT  No.  98-1062  (Comm.  on  the  Judiciary). 
CONGRESSIONAL  RECORD,  Vol.  130  (1984): 

Sept.  24,  considered  and  passed  House. 

Oct.  3,  considered  and  passed  Senate,  amended. 

Oct.  9,  House  concurred  in  Senate  amendments. 

o 
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APPENDIX  II 
ADDITIONAL  MATERIALS 

ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,    D.C.    20544 

WILLIAM   E     FOLEY  WILLIAM  JAMES  WELLER 

DIRECTOR  LEGISLATIVE  AFFAIRS 

June  8,  1984  officer 

JOSEPH  F    SPANIOL,  JR. 
DEPUTY   DIRECTOR 


Honorable  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
2137  Raybum  House  Office  Building 
Washington,  D.C.   20515 

Dear  Mr.  Chairmttn: 

Mr.  Foley  has  asked  me  to  respond  to  your  May  30  letter  requesting  Judicial 
Conference  views  on  pending  bills  relating  to  the  geographic  organization  of  the  Federal 
Courts. 

In  September,  1978,  the  Judicial  Conference  adopted  special  procedures  for 
consideration  of  proposals  to  modify  judicial  districts.  The  enclosed  October  12,  1978, 
letter  from  Mr.  Foley  explains  the  Conference's  procedures.  As  you  will  note,  the 
Conference  does  not  consider  a  proposed  change  unless  both  the  district  courts  and 
circuit  council  affected  have  approved  and  filed  a  brief  report  summarizing  their  reasons 
therefor.  In  accordance  with  controlling  Conference  policy,  the  following  views  are 
submitted: 

I.        Divisian  Changes  Within  Districts 

A.  HJl.  813  (Rep.  JenldnB)  -  The  transfer  of  Fannin,  Gilmer  and  Pickens 
Counties  from  the  Atlanta  Division  to  the  Gainsville  Division  of  the 
Northern  District  of  Georgia  has  been  approved,  but  the  transfer  of 
Cherokee  County  has  been  disapproved. 

B.  HJl.  1579  (Rep.  Martin)  -  The  transfer  of  the  counties  of  McHenry  and 
DeKalb  from  the  Eastern  Division  to  the  Western  Division  of  the  Northern 
District  of  Illinois  has  been  approved. 

C.  HJl.  2665  (Rep.  SiebcrUng)  -  No  action  has  been  taken  on  the  proposal  to 
create  a  new  division  in  the  Northern  District  of  Ohio. 

D.  HJl.  4662  (Rep.  de  la  Garza)  -  The  creation  of  the  McAUen  Division  in  the 
Southern  District  of  Texas  and  designation  of  McAllen  as  the  place  of 
holding  court  have  been  approved. 

n.      Places  of  Holding  Court 

A.        HJl.  313  (Rep.  Roe)  -  The  proposal  to  designate  Patterson,  New  Jersey,  as  a 
place  of  holding  court  has  been  disapproved  by  the  Judicial  Council  of  the 
Third  Circuit. 
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Honorable  Robert  W.  Kastenmeier 
Page  2 

B.  H  Jl.  2329  (Rep.  HiMxird)  -  The  proposal  to  designate  HopkinsvUle  as  a  place 
of  holding  court  for  the  Western  District  of  Kentucky  has  been  disapproved 
by  the  Judicial  CouncU  of  the  Sixth  Circuit.   In  addition,  the  Chief  Judge  for 
the  Western  District  of  Kentucky  recommended  that  no  action  be  taken  on 
the  matter. 

C.  H  Jl.  3604  -  (Rep.  Tauzin  and  others)  -  The  designation  of  Houma,  Louisiana, 
as  a  place  of  holding  court  for  the  Eastern  District  of  Louisiana  has  been 
approved. 

D.  HJl.  4179  (Rep.  Madigan)  -  The  designation  of  Champaign/Urbana,  Illinois, 
as  a  place  of  holding  court  in  the  Central  District  of  Illinois  has  been 
approved. 

E.  HJl.  5619  (Rep.  Mrsseic)  -  Action  on  the  proposed  designation  of  Hauppauge 
as  a  place  of  holding  court  for  the  Eastern  District  of  New  York  is  not  yet 
completed. 

F.  HJl.      (Rep.  Thomas)  -  The  change  of  the  place  of  holding  court  for  the 
Swainsboro  Division  of  the  Southern  District  of  Georgia  from  Swainsboro  to 
Statesboro  and  the  change  of  the  name  of  the  division  to  the  Statesboro 
Division  have  been  approved. 

G.  HJl.  5777  (Rep.  Jeffords)  -  The  designation  of  Bennington,  Vermont,  as  a 
place  of  holding  court  in  the  District  of  Vermont  has  been  approved. 

On  behalf  of  the  Judicial  Conference,  I  thank  you  for  seeking  our  views,  and 
express  our  genuine  thanks  for  your  willingness  to  devote  valuable  time  to  hearings  on 
judicial  housekeeping.  Witnesses  wiU  be  available  to  testify  on  behalf  of  the  Judiciary  at 
the  hearings  refwenced  in  your  letter. 

Sincerely, 

Willi^  James  WeUer 
Legislative  Affairs  Officer 

Enclosure 


148 


ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,   D.C.  20544 
WILLIAM    E.    FOLEY 

°"'^"°''  October  12.  1978 

JOSEPH  F.  SPANIOL.  JR. 
DEPUTY   DIRECTOR 


MEMORANDUM  TO  ALL  CIRCUIT  COURT  JUDGES 
DISTRICT  COURT  JUDGES 
CIRCUIT  EXECUTIVES 


The  Judicial  Conference  of  the  United  States,  after  a  review  of  Its 
policy  governing  the  evaluation  of  legislative  proposals  to  authorize 
locations  as  statutorily  designated  places  of  holding  court  or  to  implement 
changes  in  the  organizational  or  geographical  configuration  of  individual 
judicial  districts,  approved  at  its  September  1978  meeting  the  following 
clarified  statement  of  policy: 

The  Judicial  Conference  reaffirms  its  previously  stated  belief 
that  changes  in  the  geographical  configuration  and  organization 
of  existing  federal  judicial  districts  should  be  enacted  only 
after  a  showing  of  strong  and  compelling  need.  Therefore,  when- 
ever Congress  requests  the  Conference's  views  on  bills  to: 

1.  create  new  judicial  districts; 

2.  consolidate  existing  judicial  districts  within 

a  state;  • 

3.  create  new  divisions  within  an  existing  judicial        •: 

district; 

4.  abolish  divisions  within  an  existing  Judicial 

district; 

5.  transfer  counties  from  an  existing  division  or 

district  to  another  division  or  district; 

6.  authorize  a  location  or  community  as  a  statutorily 

designated  place  at  which  "court  shall  be  held" 
under  Chapter  5  of  title  28  of  the  United  States 
Code;  or 

7.  waive  the  provisions  of  Section  142  of  title  28, 

United  States  Code  respecting  the  furnishing  of 
accoffiDodations  at  places  of  holding  court  — 

the  Director  of  the  Administrative  Office  shall  transmit  each  such 
bill  to  both  the  chief  judge  of  each  affected  district  and  the  chief 
judge  of  the  circuit  in  which  each  such  district  Is  located,  re- 
questing that  the  district  court  and  the  Judicial  council  for  the 
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circuit  evaluate  che  merits  of  the  proposal  and  formulate  an 
opinion  of  approval  or  disapproval  to  be  reviewed  by  the 
Conference's  Court  Administration  Committee  in  recommending 
action  by  the  Conference.  In  each  district  court  and  circuit 
council  evaluation,  the  views  of  affected  U.  S.  Attorneys 
offices,  as  representative  of  the  views  of  the  Department  of 
Justice,  shall  be  considered  in  addition  to  caseload,  judicial 
administration,  geographical,  and  community-convenience  factors. 
Only  when  a  proposal  has  been  approved  both  by  the  district 
courts  affected  and  by  the  appropriate  circuit  council,  and 
only  after  both  have  filed  a  brief  report  summarizing  their 
reasons  for  their  approval,  with  the  Court  Administration 
Committee,  shall  that  Committee  review  the  proposal  and  reconmend 
action  to  the  Judicial  Conference. 


William  E.  Foley 
Director 
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98th  congress 
IST  Session 


H.  R.  3919 


To  amend  title  28,  United  States  Code,  to  remove  the  requirement  of  an  amount 
in  controversy  for  certain  actions  involving  common  carriers. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Sbptembeb  19,  1983 
Mr.  Clinoeb  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

To  amend  title  28,  United  States  Code,  to  remove  the  require- 
ment of  an  amount  in  controversy  for  certain  actions  involv- 
ing common  carriers. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  1337  of  title  28,  United  States  Code,  is 

4  amended — 

5  (1)   in   the   section   caption   hy   striking   out   "; 

6  amount  in  controversy,  costs"; 

7  (2)  in  subsection  (a)  by  striking  out  ":  Provided" 

8  and  all  that  follows  through  the  end  of  the  sentence 

9  and  inserting  in  lieu  thereof  a  period;  and 
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1  (3)  by  striking  out  subsection  (b)  and  redesignating 

2  subsection  (c)  as  subsection  (b). 

3  (b)  The  item  relating  to  section  1337  in  the  table  of 

4  sections  of  chapter  85  of  title  28,  United  States  Code,  is 

5  amended  to  read  as  follows: 

"1337.  Commerce  and  antitrust  regulations.". 

6  Sec.  2.  Section  1445  of  title  28,  United  States  Code,  is 

7  amended  by  striking  out  subsection  (b)  and  redesignating  sub- 

8  section  (c)  as  subsection  (b). 

9  Sec.  3.  The  amendments  made  by  this  Act  shall  apply 
10   to  .actions  brought  after  the  date  of  the  enactment  of  this  Act. 

O 


HR  Ml*  IH 
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Qu/diXJi^'Foo(L)SMXi£,lS83    oscar  mayer  foods  corporatio 


N 
GENE  RAL    OFFICES 

r??(:  ■  16.;.-,  :■-:    ■^■'  •  TELf  26  54e.- 


September  8,  1983 


Hon.  Robert  W.  Kastenmeier 
Subcommittee  Chairman 
Courts,  Civil  Liberties  8 

the  Administration  of  Justice 
Room  2232 

Rayburn  House  Office  Building 
Washington,  DC   20575 

Dear  Bob: 

Public  Law  95-486  (October  28,  1978)  amended  Title  28,  Section  1337,  U.S.  Code  to 
provide  that  a  claimant  could  bring  Federal  action  against  a  rail  or  motor 
carrier  pursuant  to  the  Carmack  Amendment  only  when  the  amount  in  dispute  for 
each  receipt  or  bill  of  lading  exceeds  $10,000,  exclusive  of  interest  and  costs. 

Public  Law  95-486  was  occasioned  by  a  brief  overload  of  the  federal  judiciary 
system.   However,  these  conditions  no  longer  exist. 

The  Legislative  Counsel  has  cleared  a  proposal  to  repeal  the  $10,000  restriction 
from  Section  1337  to  come  before  the  subcommittee  which  you  chair.   Oscar  Mayer 
Foods  Corporation  supports  that  proposal. 

Title  28,  Section  1337  was  originally  enacted  in  1948  with  no  such  restrictions 
except  for  actions  brought  in  State  courts.   This  section,  as  currently  amended 
and  when  viewed  in  conjunction  with  venue  provisions  of  U.S.  Code,  Title  49, 
Section  11707(d)  amended  by  the  Stagger's  Act  of  1980,  serves  to  further  reduce 
the  forum  in  which  we,  as  a  claimant,  can  be  heard.   By  limiting  jurisdiction, 
the  practice  of  forum  shopping  may  be  denied  to  the  point  that  a  plaintiff  may  be 
left  no  option  but  to  plead  his  case  in  a  court  which  has  historically  rendered 
decisions  which  were  unfavorable  to  similar  pleadings. 

Oscar  Mayer  Foods  Corporation  respectfully  requests  your  consideration  of  either 
introducing  the  proposal  as  a  bill  or  co-sponsoring  it. 

If  the  proposal  gains  favor  and  is  introduced,  we  urge  you  to  schedule  it  for  an 
early  hearing  before  the  members  of  your  subcommittee. 
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Hon.  Robert  W.  Kastenmeier 
September  2,  1983 
Page  2 


Full  information  on  this  matter  has  been  provided  to  your  counsel, 
Mike  Remington,  and  has  been  discussed  with  Judiciary  Committee  General  Counsel, 
Alan  Parker,  by  Bob  Redding,  Director  of  Federal  Affairs  for  the  Shipper's 
National  Freight  Claim  Council. 

Respectfully, 


JMH:JVB:rlo 
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CORPORATION 


September  15.  1983 


The  Honorable  Robert  Kastenroeier 
House  of  Representatives 
Room  2232,  Ray burn  House  Office  Bidg. 
Washington,  DC  20515 

Dear  Mr.  Kastenmeier: 

I  am  writing  in  request  of  assistance  on  an  important  matter.  RAYOVAC 

CORPORATION  is  domiciled  in  Madison,  Wisconsin,  with  physical  facilities 

located  throughout  th/world.  The  assistance  that  we  request  is  your 
support.          / 

The  matter  relates  to  a  legislative  project  which  the  Shipper's  National 
Freight  Claim  Council,  Inc.  (of  which  RAYOVAC  is  a  member)  has  adopted. 
That  objective  is  to  remove  from  the  United  States  Code  a  requireiaent 
that  before  a  company  or  person  could  take  a  freight  claim  matter  to 
litigation  in  the  Federal  Courts,  it  would  have  to  be  of  a  value  of  at 
least  $10,000,  exclusive  of  interest  and  costs.  The  current  law  appears 
in  Title  28,  Sections  1331,  1337,  and  \kkS.   United  States  Code. 

I  have  contacted  your  Madison  office  on  September  ]k,    1983,  requesting 
your  support.  They  indicated  that  it  was  necessary  to  contact  the 
Washington  office.  Also,  full  Information  has  been  provided  to  your 
counsel,  Mr.  Mike  Remington.  The  matter  has  also  been  discussed  with 
the  Judiciary  Committee  General  Counsel,  Alan  Parker. 

Our  request  for  support  from  you  would  be  in  your  willingness  to  introduce 
or  at  least  co-sponsor  the  bill.   In  addition,  please  see  that  an  early 
hearing  on  the  bill  is  scheduled  as  soon  as  it  is  Introduced.   I  under- 
stand that  the  bill  has  now  cleared  the  Office  of  Legislative  Counsel  of 
ti*9   House. 

Please  keep  me  informed  on  our  progress.  We  are  willing  to  assist  in  this 
process.  Awaiting  your  response,  I  reaiain 

Very  truly  yours, 


l^ffv..^z£^5/6;.e^ 


Ronald  S.   Kreul ,   CH 
Rate  Analyst 

RSK:jfflh 

cc:     Robert  Redding 


6414  Sotiroeder  Road    Madison.  Wisconsin  53711     606/2715454    Telex:  26-5462 
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SHIPPEBS  mnOMl  FREIGHT  CLAIM  COUmil  IK 

425  13th  Street,  NW,  Suite  915,  Washington,  DC  20004  ■  (202)  737-6444 
ROBERT  E.  REDDING,  Director  ot  Federal  Affairs 


Repeal  of  $10,000  Jurisdictional  Threshhold  as  a  Condition  Precedent  to 
Federal  Court  Jurisdiction  Over  Cargo  Loss  and 
Damage  Claims  in  Transportation 


Table  of  Contents 

A.  Jurisdiction  Over  Liability  for  Interstate  Cargo 
Loss  and  Damage  Claims. 

B.  History  of  Minimum  Threshhold  for  Cargo  Loss  and 
Damage  Litigation  in  Federal  Courts. 

C.  The  Issue. 

D.  Reasons  Supporting  Elimination  of  the  $10,000 
Threshhold  Requirement. 

E.  Corrective  Legislation 


Submitted  by: 

Robert  E.  Redding 

Director  of  Federal  Affairs 

November  1,  1983 
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A.  Jurisdiction  over  Liability  for  Interstate  Cargo  Loss  and  Damage  Claims. 

Historically,  the  State  and  Federal  courts  have  exercised  concurrent 
jurisdiction  over  cargo  loss  and  damage  claims  arising  from  shipments  in  inter- 
state commerce.   Federal  law  prevails,  however,  according  to  the  U.S.  Supreme 
Court.   Adams  Express  Company  v.  Croninger,  226  U.S.  491  (1913).   Claims  arising 
under  Section  11707  of  the  Interstate  Commerce  Act,  as  amended  (a  portion  of 
the  so-called  Carmack  Amendment)  are  "federal  questions."^/ 

B.  History  of  Minimum  Threshhold  for  Cargo  Loss  and  Damage  Litigation  in 

Federal  Courts. 

Title  28,  Section  1337.   In  1948,  Congress  enacted  Section  1337  of  the  United 
States  Code  (28  U.S.C.  1337)  conferring  original  jurisdiction  on  the  Federal  Dis- 
trict Courts  of  any  civil  action  or  proceeding  arising  under  any  Act  of  Congress 
regulating  commerce.   No  minimum  amount  in  controversy  was  required  to  invoke 
federal  jurisdiction.   In  1978,  however.  Section  1337  was  amended  to  provide  that 
action  could  be  brought  against  a  rail  or  motor  carrier  pursuant  to  the  Carmack 
Amendment  only  when  the  amount  in  controversy  for  each  receipt  or  bill  of  lading 
exceeds  $10,000,  exclusive  of  interest  and  costs  (Pviblic  Law  95-486,  October 
20,  1978). 

Title  28,  Section  1445.   In  1948,  Congress  enacted  Section  1445  of  the  United 
States  Code  (28  U.S.C.  1445)  providing  that  civil  actions  in  any  state  court 
against  a  rail  or  motor  carrier  brought  pursuant  to  the  Carmack  Amendment  could 
not  be  removed  to  a  Federal  District  Court  unless  the  matter  in  controversey  ex- 
ceeded $3,000,  exclusive  of  interest  and  costs.   In  1978,  however.  Section  1445 
was  amended  to  increase  the  $3,000  threshhold  to  a  level  of  $10,000.   (Public 
Law  95-486,  October  20,  1978). 


*/ 

—'Section  11707  is  the  recodified  section  of  the  Interstate  Commerce  Act,  enacted 

on  October  17,  1978  (P.L.  94-473).   This  provision  was  previously  identified  as 

section  20(11)  of  Part  I  of  the  Interstate  Commerce  Act  and  section  219  of  Part 

II  of  such  Act,  appliceible  to  rail  and  motor  carriers  respectively. 
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For  the  past  five  years,  therefore,  no  Carmack  cargo  loss  or  damage  liabil- 
ity issues  could  be  litigated  in  the  Federal  courts,  by  original  application  or 
by  removal  from  State  courts,  unless  the  amount  at  issue  was  at  least  310,000. 

Title  28,  Section  1331.   It  is  important  to  note  a  similar  $10,000  minimum 
amount  contained  in  Title  28,  Section  1331  of  the  U.S.  Code.   This  section,  ap- 
plicable to  original  jurisdiction  of  all  civil  actions  in  the  Federal  District 
Courts,  was  amended  in  1958  to  substitute  $10,000  for  $3,000.   (Public  Law  85- 
554,  July  25,  1958).   This  Section  was  amended  in  1980,  however,  to  strike  out 
completely  the  minimum  amount  of  $10,000  (P.L.  96-486,  December  1,  1980).!./ 

Excerpts  from  the  United  States  Code,  Annotated,  are  attached,  consisting 
of  Title  28,  Sections  1331,  1337,  and  1445. 

C.   The  Issue. 

Whether  the  threshhold  requirment  of  $10,000  as  the  minimum  amount  in  controversy 
for  Federal  District  jurisdiction  over  rail/motor  carrier  cargo  loss  and  damage 
issues  should  be  eliminated  from  the  United  States  Code. 

D.   Reasons  Supporting  Elimination  of  the  $10,000  Threshhold  Requirement. 

1.  Reportedly,  the  1978  amendments  to  Section  1337  and  1445  establishing 
the  $10,000  minimum  amount  for  such  litigation  were  enacted  without  any  participa- 
tion in  or  review  of  such  legislation  by  the  Interstate  Commerce  Commission. 

2.  The  1978  amendments  were  also  enacted  without  the  convening  of  public 
hearings  before  emy  House  or  Senate  Committee  at  which  private  sector  transport 
carriers  and  shippers  could  have  been  given  the  opportunity  to  testify  on  such 
legislation. 


U   Section  1331  was  amended  in  1976  to  strike  out  the  $10,000  minimum  amount 
where  civil  actions  were  brought  against  the  United  States  (P.L.  94-574, 
October  21,  1976) . 


46-215  0-85 


158 


-3- 


3.  Reportedly,  the  $10,000  amendment  originated  in  the  Senate,  and  was 
added  to  the  bill  then  under  consideration  regarding  court  caseload  problems. 

4.  Reportedly,  the  only  known  basis  for  such  legislation  was  the  fact  that 
a  number  of  law  suits  on  fresh  produce  claims  had  been  instituted  in  the  Federal 
District  Court  for  the  District  of  Massachusetts  by  a  small  group  of  receivers 
and  their  claim  agent  in  Boston.   Such  suits  were  then  filed  in  such  Court  be- 
cause of  an  evidentiary  ruling  in  the  Massachusetts  State  Courts  holding  that 
Federal  inspection  certificates  were  inadmissible  as  evidence.   This  holding  was 
later  reversed,  but  the  practice  of  Federal  court  filings  was  continued.   House 
Report  No.  95-117,  p.  50. 

Thus,  the  enactment  of  the  $10,000  minimum  was  occasioned  by  a  momentary 
overload  of  specialized  produce  cases  in  only  one  State  (Massachusetts) ,  yet  it 
has  since  had  nationwide  application.   This  restriction  also  applies  only  to  Sec- 
tion 11707  cases  under  the  Interstate  Commerce  Act.   Thus,  "federal  question" 
cases  arising  under  the  Carmack  Amendment  are  treated  differently  from  all  other 
federal  question  controversies. 

Moore's  Federal  Practice,  Section  0.167 [4],  asks: 

"Why  pick  on  Carmack  Amendment  cases  when  the  bal- 
smce  of  the  Interstate  Commerce  Act,  amd  all  other 
federal  laws,  remain  free  of  the  over  $10,000  limi- 
tation?" 

5.  This  unique  condition  unfairly  forces  loss  and  damage  claimants  to  seek 
relief  in  State  courts  rather  than  having  their  cases  heard  by  Federal  coxirt 
judges  experienced  in  federal  laws  governing  interstate  commerce.   Since  1978, 
parties  at  interest  -  shippers  and  carriers  alike  -  have  been  confronted  by  State 
court  decisions  rendered  in  all  50  states,  each  one  free  to  apply  its  own  inter- 
pretation of  common  carrier  lieOaility. 

6.  The  Interstate  Commerce  Commission  reviewed  this  incongruous  result  for 
the  first  time  in  1981  and  advised  Congress  that  "The  Commission  recommends  re- 
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moval  of  the  new  [1978]  inconsistency  so  that  Carmack  Amendment  controversies 
can  be  handled  in  the  same  manner  as  other  federal  question  cases."   Rail  Carrier 
Cargo  Liability  Study  Report,  September  29,  1981,  page  40  (excerpt  attached). 

7.   Two  shipper/carrier  parties  sought  I.C.C.  support  for  the  elimination 
of  the  $10,000  threshhold  requirement,  namesly  (1)  the  Shippers  National  Freight 
Claim  Council,  a  trade  association  of  600  shipper/receiver  companies  concerned 
about  cargo  loss  and  damage  claims,  and  (2)  the  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company. 

E.   Corrective  Legislation. 

A  bill  to  remedy  this  deficiency  has  been  introduced  in  the  House  of 
Representatives.   It  is  H.R.  3919,  introduced  by  Congressman  William  F.  dinger, 
Jr.,  on  September  19,  1983. 

This  bill  has  been  referred  to  the  House  Judiciary  Committee  and  will 
be  under  the  direct  consideration  of  the  Subcommittee  on  Court,  Civil  Liberties 
and  the  Administration  of  Justice,  chaired  by  Congressman  Robert  W.  Kastenmeier. 

The  Subcommittee  cam  be  contacted  at  Room  2137,  Raybum  House  Office 
Building,  Washington,  D.C.  20515.   The  telephone  number  is  (202)  225-3926. 
The  Staff  Counsel  handling  the  matter  is  Michael  Remington. 

A  copy  of  the  bill  is  attached  hereto. 
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EXCERPT  FROM  INTERSTATE  COMMERCE  COMMISSION  RAIL 
CARRIER  CARGO  LIABILITY  STUDY  REPORT 


Analysis 

Jurisdiction  today  is  concurrent  over  interstate  cargo  claims.   Section 
11707 (d)  provides  that  a  civil  action  may  be  brought  in  a  district  court  of 
the  United  States  or  in  a  state  court   However,  federal  law  prevails. — 
The  Commission  stated  in  Loss  and  Damage,  supra ,  at  589-90: 

Section  20(11)  of  the  act  provides  a  statutory  cause  of 
action  for  loss  or  dcimage  in  treinsit  caused  by  a  ceirrier 
even  though  the  statute,  in  effect,  merely  recodifies 
the  common  law  right.   In  fact,  it  is  sometimes  anoma- 
lously called  a  right  under  the  Federal  common  law.   Car- 
rier li2Q3ility  is  determined  with  paurticular  reference  to 
Federal  Statutes  and  decisions,  emd  the  undisputed  effect 
of  these  is  that  although  a  carrier  is  not  ein  insurer  per 
se,  it,  nonetheless,  is  fully  liable  for  damage  to  or  loss 
of  goods  trcinsported  by  it  unless  the  loss  or  dcunage  occur- 
red as  a  result  of  one  of  the  excepted  cases.   As  a  con- 
sequence, a  carrier  is  virtually  em  insurer  and  the  Federal 
law  summarily  invalidates  carrier  argtiments  to  the  contrairy 
unless  there  is  a  correlation  of  the  defense  to  an  excepted 
cause.  Commodity  Credit  Corporation  v.  Norton  167  F.  2d  161, 
164  (1948) .   Neither  the  decisions  of  State  courts  which 
may  be  to  the  contreury...  may  overcome  this  governing 
principle.  Missouri  Pac.  R.  R.  v.  Elmore  &  Stahl,  377  U.S. 
134  (1964) ,  rehearing  denied,  377  U.S.  948;  and  Condo)ce3  v. 
Southern  Pacific  Company,  303  F.  Supp.  1158  (D.  Mass.  1968). 
Conflicting  interpretations,  therefore,  would  have  to  be  re- 
solved in  the  Federal  Courts. 

Since  Federal  law  prevails,  claims  arising  under  section  11707  are 
"federal  questions"  emd  the  provisions  of  the  Carmack  Amendment  govern  ex- 
clusively, regardless  of  whether  the  plaintiff  asserts  a  federal  question. 
The  right  of  removal  to  federal  court,  however,  is  limited.   The  $3,000  thresh- 
hold  established  in  1914  for  removal  was  increased  to  $10,000  in  1978. 

A  $10,000  minimum  was  required  to  originate  in  federal  courts.  Thethresh- 
hold  was  raised  to  eliminate  the  inconsistency  between  removal  and  original 
jurisdiction,   thus,  legislative  history  of  Pub.  L.  95-486,  which  amended  28 
O.S.C.  S1337  and  S1445(b),  stated: 

The  Canaack  amendment,  49  United  States  Code  20 
(11),  and  28  United  States  Code  1337,  provide  that 
suits  may  be  brought  in  federal  court  against  a  rail- 
road or  motor  carrier.   However,  there  is  no  provision 


20/ 

—  Adams  Express  Co.  v.  Croainger ,  supra. 
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in  these  statutes  that  assumes  that  the  court  will 
only  hear  substantial  claims.   This  is  a  basic  in- 
consistency with  diversity  and  Federal  question 
jurisdiction,  which  require  a  $10,000  minimum 
amount  in  controversy.   1978  U.S.  Cong.  S  Adm.  News, 
Page  3612 

A  new  inconsistency  exists  now  that  Congress  has  recently  removed  the 
$10,000  threshhold  for  original  jurisdiction  in  federal  question  cases. 
(Pub.  L.  96-486.)   Today,  federal  questions  cases  arising  under  the  Carmack 
Amendment  are  treated  differently  from  other  federal  question  controversies. 
Moore's  Federal  Practice  §0.167 [4]  asks,  "Why  pick  on  Carmack  Amendment  cases 
when  the  balance  of  the  Interstate  Commerce  Act,  and  all  other  federal  laws, 
remain  free  of  the  over  $10,000  limitation?" 

The  Commission  recommends  removal  of  the  new  inconsistency  so  that 
Carmack  Amendment  controversies  can  be  handled  in  the  same  manner  as  other 
federal  question  cases. 
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Title    28      DISTRICT  COURTS;  JURISDICTION 

Note  308 


Ch.  85 


without  aiitliorltr  of  Uir.  Stfttc  of  South 
Carolina  ex  rel.  Marbank  v.  South  Car- 
olina Blectric  &  Gar  C©.s  ^.C,S.C.1M1. 
41  F.Supp.  111. 

3M.    Other  procc««llny*,  effect  en 

Damages  to  condcmneca'  wine  vat  nnU 
wino  therein  as  result  of  blastini;  oporn- 
tions  in  construction  of  pipeline  across 
condemnccs'  property  had  nothing  to  do 
Avitli  just  compensation  for  taking  of 
pipeline  right-of-way.  and,  therefore, 
dismissal  of  federal  court  action  for 
just  compensation  for  taking  right-of- 
way  would  not  affect  condomnces'  ac- 
tion against  condemnor  in  another  fed- 
eral court  for  damages  from  Masting. 
DeSaIro  r.  Arkansas  Louisiana  Gas  Co., 
D.C.Ark.l065,    23*    F.Supp.    312. 

31*.    Itenkn^ 

Wliere  district  court  had  dismissed  on* 
count  of  complaint  for  failure  to  state  a 
claim,  and  court  of  appeals  had  held  that 
district  court  was  without  jurisdiction, 
proper  procedure  was  to  vacate  order  of 
district  court  Insofar  aa  It  diBmi8M>d 
count  in  queatloil,  and  to  remand  case  to 
district  court  with  directions  to  tflnnisi 
tho  count  for  lack  of  jnrisdirtlon.  Tiede- 
mann  r.  Brownell,  1003,  223  i'^i  S02,  00 
U.S.App.D.C.  ». 


■Where  the  federal  court  has  no  Jurisdic- 
tion of  the  action,  it  must  cither  dismixs 
or  reninnd  it  ns  justice  may  require. 
Mystic  Milling  Co.  r.  Clilenco.  etc.,  R.  Co., 
C.C.Iowa  1904,  132  F.  2,<!J).  See.  also.  Hones 
V.  Knfniln  Co.,  C  C.W.n.sli.1910.  182  F.  !M»i, 
.ifflrmed  ISO  F.  30;  lllslcy  v.  Utica,  C.C.X. 
y.liiio.  IT!)  V.  STu:  IVnnRylrania  Co.  v. 
Jl.iy,  C.C.I  11.1905,  13S  F.  203;  Kinney  v. 
.Mil.  hell,  l>n.ll(03,  i;«  F.  773,  00  CCA.  iur.. 

I'>islrict  court  h.id  no  discretion  and 
would  take  jurisdiction  whcr*  United 
.Slntcs  Supreme  Court  had  held  that 
pl.iintiffs  were  entitled  to  a  determina- 
tion on  tlic  merits  .ind  had.  returned  cakc* 
with  a  direction  to  district  court  to  con- 
duet  fiirtlicr  proceedings  consistent  with 
tho  Supremo  Court  opinion.  Florld.'i 
Limo  &  Avocado  Growers.  Inc.  r.  Panl. 
D.C.Cal.lOOl,  107  F.Supp.  7S0,  affirmed  in 
part,  reversed  In  part  on  other  grounds 
S3  S.Ct.  1210,  373  U.S.  132.  10  L.Ed.;<l 
248,  rehearing  denied  83  S.Ct  1861,  374  V. 
S.  »S,  10  L.Ed.2d  10S2. 

It  is  the  duty  of  any  federal  court 
when  defect  of  jurisdiction  appears  to 
dismiss  or  remand  case  as  may  l>«  ap- 
Allcn  V.  Southern  Ry.  Co.,  J». 
114  F.Supp.  72.  See.  ali«», 
Coffman  r.  City  of  Wi.hit*.  Kan.,  !».«'. 
Kan.1038,  lU  F.Supp.  7U5,  affirmed  Jttl 
F.2d  112. 


pronrlnte.     A 


§    1331.       Federal  questi<Hi;  amount  in  controversy r  costs 

(a)  The  district  courts  shall  have  original  jurisdiction  of  all 
civil  actions  wherein  the  matter  in  controversy  exceeds  the  sum 
or  value  of  $10,000.  exclusive  of  interest  and  costs,  and  arises  under 
the  Constitution,  laws,  or  treaties  of  the  United  States.  ., 

(b)  Except  when  express  provision  therefor  is  otherwise  made  in  a 
statute  of  the  United  States,  where  the  plaintiff  is  finally  adjudged  to 
be  entitled  to  recover  less  than  the  sum  or  value  of  $10,000,  computed 
without  regard  to  aiiy  setoff  or  counterclaim  to  which  the  defendant 
may  be  adjudged  to  be  entitled,  and  exclusive  of  interests  and  cost.s. 
the  district  court  may  deny  costs  to  the  plaintiff  and,  in  addition, 
may  impose  costs  on  the  plaintiff.  June  25.  1948,  c.  646,  62  Stat.  930; 
July  26.  1958,  |»ub.U. 85-564,  8  1.  72  Stat.  415. 

Historical   aad  RctUIob  IVetcs 


Hevlsor's  Vole.  Based  on  Title  29.  D.S. 
C.  1040  cd..  I  41(1)  (Mar.  3,  1011.  c  231,  I 
34,  pM.  1.  30  Sut.  1001  [4crlv«d  from  It4>- 
II  S«3.  0201:  May  14.  10^  e.  381,  |  ]U  4* 
Stat  778;  Aug.  21.  UST.  &  TM.  I  )«  00 
8t»t.  788;    Apr.  ap.  1040.  C  ^7,.  94  St«t. 

Jurisdiction  of  federal  qucstiona  arising 
under  oth«r  section*  oT  tlU«  ebaplcr  (wtth 


the  exception  «/  section  1332]  la  not  4k- 
)>endent  upon  the  amount  la  cootrovanjb 
(Seo  annotatloqa  under  33  C.7.S.,  p.  SS^fft. 
xe^).,  II  30-13.    See.  also,  rcvlsor't  note  mnu 

dcr  section  1332  of  thU  Utlc.) 

■.  ■.  tSi  ■ 

Words  "wherein  tke  matter  Uk-MMt**^ 

Tcrsy  exceeds  the  sain  or  ratue,  f(  ^-WS 

exclasivQ  at  Interest  and  costs."  were  afl^.. 

cd  to  conform  to  rulings  9t  the  SupreaM 


(A 
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FEDERAL  QUESTION 


28  §  1331 


Court.  See  construction  of  provision  re- 
lating to  jurisdictional  amount  require- 
ment in  cases  involving  a  Federal  ques- 
tion in  United  States  v.  Saywnrd,  18  S.Ct. 
:t71.  160  U.S.  493,  40  L.Ed.  508;  Fislibnck 
V.  Western  Union  Tel.  Co..  10  S.Ct.  300,  101 
U.S.  00,  40  L.Ed.  030;  and  Halt  v.  Indiana 
Manufacturing  Co.,  1000,  20  S.Ct.  2T1\  170 
U.S.  OS.  44  L.Ed.  374. 

Words  "all  civil  actions"  were  substitut- 
ed for  "all  suits  of  a  civil  nnturo.  :it  ooin- 
mon  law  or  in  equity"  to  conform  with 
Rule  2  of  the  Federal  Rules  of  Civil  Tro- 
cedure. 

Words  "or  treaties"  were  substituted 
for  "or  treaties  made,  or  which  shall  bo 
made  under  their  authority,"  for  purposes 
of  brevity. 

The  reinainlnfr  provisions  of  section 
41(1)  of  Title  28  U.S.C.  1040  ed.,  arc  incor- 
porated in  sections  13.12.  1341,  1342,  1313, 
1331.  and  1330  of  this  title. 


Clinnercs  were  made  in  arrangement  and 
phraseology. 

l9oa  Amendment.  Pub.L.  85-554  Includ- 
ed costs  in  catchliae. 

Subscc.  (a).  Pob.L.  85-554  designated 
the  former  entire  section  as  subsec.  (a) 
and  subsUtuted  "$10,000"  for  "?3.000". 

Subscc.  (b).  Pub.L.  85-554  added  sub- 
scc. (b). 

Errc«tlvo  Dato  of  193A  Amendment.  Sec- 
tion 3  of  Tub.L.  85-554  provided  that: 
"This  Act  [amending  tills  section  and  sec- 
tions 1332  and  1445  of  this  Utle]  shall  ap- 
ply only  in  the  case  of  actions  commenced 
after  tho  date  of  the  enactment  of  this  Act 
[July  25,  19381." 

Lcslslattve  Htatory:  For  legislative 
history  and  purpose  of  Pub.L.  85-554,  see 
1938  U.S.Code  Cong,  and  Adro.Xews,  p. 
3099. 


Cross   Refereness 

Controversies  Involving  pollution  of  waters,  jurisdiction  of  actions  by  States,  se« 
section   4C0g— 1   of   Title  33,   Navigation   and    Navigable   Waters. 

Costa  on  dismissal  for  lack  of  jurisdiction,  see  sectlou  1010  of  this  title. 

Federal  Deposit  Insurance  Corporation  as  party,  see  section  1810  of  Title  12,  Bankt 
and  Banking. 

Federal   Reserve   iJank   as    party,   sec  section   032   of   Title   12. 

International  Finance  Corporation  us  party,  see  section  2S2f  of  Title  22.  Foreiga 
Relations  and  Intercourse. 

International  or  foreign   banking  transactions,  see  section  032  of  Title  12. 

Federal   Rules    of  Civil   Procedure 

Allegations  of  Jurisdiction,  form  for,  sec  Form  2. 
Defenses  and  objections,  see  Rule  12. 


Ifotes    of  Decisions 

I.  CENF-nAtLT     1-40 

I(.  FEDERAI.  aUESTIONS  GENKRAI.I.T     41-IM 

HI.  ACTIONS  ARISING  UNDER  CONSTITUTION     lOt-IM 

IV.  ACTIONS    ARISING   UNDER    FKDER.VL   L.\WS  A>rD   TREATIES 

V.  AMOUNT  IN  CONTROVERSY     !6I-34« 

VI.  PBOCEDURR— FEDERAI.  QUESTIONS     MI-3M 

▼II.  AMOUNT  IN  CONTROVERSY     3S1-39S 
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Abstention  doctrine    lOS 
Actions  arising  under 

Constitution    lOt-lM 

Federal  Uwa  and  treaties    1«1-2M 

Adnltmltr  and  maritime  law    IM,  in 
Jones  Act    1«1 

Admlmlty  nnd  maritime  law.  Constltutloa 
l»t 

Admiraltr,  classes  of  eases  renulrlag  Ja- 

rlsdlctlonal  amount    MS 
Adverse  claims,  mineral  lands  and  mlnlac 


Arttrogarttan  or  Joinder  of  claims    3II-31* 
.\ttsrne>->'  fees    313 
Class  actions  generalir    Stt 
Conunoa  Interest  of  several  plaintiffs 

314 
Insurance    316 
Intervention     319 
Separate    demands    br    several    plala> 

tiffs    3U 
Several  demands  by  eae  plaintiff    SU 
Stockliolders,  actions  hy  and  against 

311 
Ta.xpajrers'  suits    3U 
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COMMERCE  AND  ANTITRUST       28    §  1337 


S<ii(i«  >it  rrricw  tiy  dii<rri<-c  <-<Mirt  i>ii 
•-arrier':<  artion  to  rnratr  and  ^•M  niiidf 
••nifr  »t  CoiiiniixKiitn  dpnyini;  a|>|>li«-atii>ii 
for  adtlitiunal  aiithDrisatiim  ik  llmliml  r<i 
JrirriiiinatiiMi  of  whrthrr  ('omniiiiKioirx 
■I'lioii  is  i«ii|i|M>rlcil  liy  .■•iihMtaatial  pvi- 
ilriKf.  l'»tferH.iii  V.  r.  S..  li.C.Ark.tfKitl. 
IT.s  K.Su|>|>.  7T1. 

If     C<Mllllliltl>i<>fl      llMH      WftHi      WirlliH      M-M|M> 

••f  iix  siutiiciirr  niitlioriry.  hHM  h»(  arlii- 
Irarily  or  (■iipririoiiMly  alMiMtl  ItN  diMTr- 
lion,  hux  |>riK-«*^ed  in  ati-ortlaiM-v  with 
CKM-nt iM I  rp<|iiireiiietitK  of  dm*  |ir<K-r»i>.  hax 
K'tcd  ii|Min  ade<|iiati>  (iniliiiKH,  amt  if 
tb«Tv  is  in  re«-iird.  <-<*ni<id<>ml  a*  a  wbttlf. 
»ul»>(Hiitial  erideiife  an«l  a  rati<»aal  tHiitiK 
!<•  »ii|i|Hirt  CuiiiiiiiMMiun'K  findiuKM.  »r<l^rK 
nt  CuiniiiiHKion  nn  enllltcd  t«  flMility 
and  limy  iHrt  !••  mH  aiiiilt'.  nMMlUlPd  or 
•ll!<turl>«d  by  i-onrt.  SUM  KreivhtlinM. 
Im-.  V.  f.  S..  OC.Or.IJttH.  IW  K.Siipii.  nv. 

!<«'t>|>«'  of  cuiirt  r««vi«w  of  avtioHM  of 
l'»iiiiiii>!>ioii  ix  llniiliHi  to  awrriaiainK 
m-hiMher  ihrrt?  iit  warrant  in  law  and 
fiH'ix  for  u'liiit  CiMiiiiiiKHion  linx  dour,  and 
iinlcio  ill  Noiiii!  .H|ie<-ifi<'  rci«|»eet  therr  hax 
•"-••11  i>rrjiiiiit'iHl  ilc|iartiirv  fr«iM  r««|Mirt>- 
mpatu  uf  law  or  al<ua«  of  CotuMiHMaM'a 
«iiM-miuB.  revi«i»-inK  oimrt  in  withwac  aa- 
ihnrity      tu     interreii*.       Commnnitr     it 


JohMKon   Corp.   V.   I*.   H..   D.C..N.J.MST.  tt« 
K..Hhpi>.  -I*!. 

Mc<t|M>  of  4la*rN^  rwn**  NVicw  h(  iif<W(.> 
of  CommiiwMHi  aNthertttint  rarrivr  t»  ex- 
tend itx  intand  water  np*ralkn«H  wan  tlM- 
iiMi  to  wh«>t>H>r  or4*r  atttl  rvfinrt  aatimi- 
|taKm><l  (IMF  Hli««Miie  findhiir  rvnvi'vd  **ir' 
Nwtioti  mnfrt  »f  ntM  49.  anil  wti«tlm 
HiM-h  finillMMit  w*r*  fwaadxl  a|wia  mti»- 
•luali'  i>ri<l««tiarr  timtimttn  wMch  «r*f«  i» 
turn  iiii|ip4irt<>d  by  xwlmtaartal  «»14«im.t  in 
Hm"  iv«-«»r<l.  N«wtcs  S.  H.  Corii.  v.  L'.  S.. 
It.C.N.V.Ift'C  lUT  K.Hupy.  3M*.  afflrw^T  73 
.set.  2Q.  M4  l\».  MI.  K  L.M.  Wk 


Whrre  aptMallr  «aM«UM«« 
•■nnrtM  an  rcquiiM  to  fvvtew  nriffw  mi 
CnaiMiHiiiwM.  mMfm  mt  rvrlcw  la  liMitCtl, 
aMt  If  C«awliia>«H  OW  wi*  •»«•*  tk* 
•Natatory  llniKa  of  Mir  dhcwtliiw.  «Mi  ita 
fladiaffx  an  a«l«HMM«  aa4  awmiiittnl  bjr 
4^idmMt>.  itHirtM  win  Mat  ap— t  ita  mnttnt. 
H«»ff  Tramfer  r.  V.  K.  I».C.Va.iaaS.  TOS 
K..H«lpp.  itft. 


Th«>  iiMirr  haa  m>  rnwnwttaf  t» 
(■nwlnKiiiaM  of  CVMMilaMttia  <ia  ^ttfewtfcaa 
of  rate  iuaki««.  mu  far  aa  tliejr  iartrfva 
auilterH  iivfuliar  tu  iraaapwitatfeMi.  Ral- 
ttatnrv  *  O.  R.  Co.  t.  U.  »..  U.C.X.T.WajJ. 
S  K.Happ.  •'U3. 


§    1337.       Comnneree  and  anti-tnut  regvtatioAs 

The  district  courts  shall  have  original  juriacU^iOB  «t  any  <Mi 
action  or  proceeding:  arising  under  any  Act  «<  Coofre—  rcfulatiaff 
commerce  or  protectintr  trade  and  commerce  afanst  restrainta  and 
monopolies. 

June  25.  1948,  c.  646.  62  SUt.  931. 


KiatorlMl    Mid 

*«li.*»'«  Sit.  HaM^I  oil  Title  2S.  L'.S 
f.  l!Mii  eJ..  I  41(.'<).  (231  (Mar.  3.  1911.  i-. 
-'I-  5  ■-'•».  |iur>   ,«.  ■£',.  at;  .stui.  iiisn:.  nms; 

"■•»■  •.'J.  11)13.  ...  3-.«.  3.H  Suit    Jl!»l 


If  •to* 


WonlK  •i.-tvit  ariiMi*'  wtfC  aiilMrtMMMtf 
for  "xiiitx".  iu  view  uf  rai*  :!  »f  tk«  K«d-> 
«-rnl  Uuk^  of  I'lvll  I>rue«dBr» 

Chantrrx  wi*r»  MUi4*  ia  ^hrmxnAu^. 


Cr*a«    lt«f« 

Jurixtlictioii  of  divirict  ruiirtx  ovpr  «-l»ll  avtioux   under  aatitrmt  l«wa. 
"f  Title  i.V  CoiiiiiM-ri'o  iiriil  Tratlc. 
•♦vent,,,,,  J,,,,,  re>iraiiii  of  viitlatioiiK  4.r. 

*-'l«yioii  Antitrii.<t  Aft.  xvi-  xei-tiou  2r.  »f  Title  15. 
><lierniaii  Antitriixt  Act.  see  xcttion  4  of  Title  l.V 
«"Uuii  Tariff  Act.  ace  xevliou  tt  of  Title  13. 


aM  MCttMl    U 


C«im«  c=»2S0  et  ae<i  c.J.s  Kedwai  CvMTta  i  fc(l)  n  i 

'•"trai   Court.   C=»ll>7  et   ntn. 
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On  petition  for  r«Tiew  of  an  order  of 
the  Commission  which  interpreted  a 
certificate  of  public  conrenience  and 
iiecesalty  and  ordered  carrier  to  cease 
i-naductiDK  operations  outside  the  scope  of 
tbat  authority,  the  Court  of  Appeals  waa 
not  ccncerned  with  either  the  weii^ht  of 
the  eridence  or  the  soundness  of  the 
Commission's  reasoninir.  Chem-Hnulers, 
Inc.    V.    I.   C.   C.   C-4-3.   1979,  5M   F.2d   186. 

Interpretatina  of  the  scop*  of  a  certifi- 
cate of  public  conrenience  and  necessity 
Issued  hy  the  Commission  is  primarily 
the  reaponsibillty  of  the  Commission  and 
the  Court  of  Appeala  will  not  reverse  the 
Commission's  Interpretation  anieaa  it  la 
capricious,  arbitrary  or  clearly  erroneous. 
Id. 

In  reriewiBir  orders  of  Commission,  re- 
viewing court  ouRht  not  to  weigh  evi- 
dence and  should  inquire  Into  soundnesa 
••f  reasoninic  by  which  Commisaion  reach- 
i>s  Its  conclusions  only  to  ascertain  that 
MUich  conclusions  are  rationally  support- 
ed :  however,  court  is  not  precluded  from 
InterveninfT  if  Commission  has  failed  to 
exercise  its  authority  or  discretion  by  an 
improper  application  of  the  law  to  the 
eatabllshed  facta.  Bud  Antle,  Inc.  v.  U. 
S..  C.A.Cal.1079.  58S  F,2d  MS. 

Although  acope  of  three-Judge  district 
court's  review  of  Commiaslon  action  was 
thoroughly  circumscribed,  scope  of  judi- 
cial review  was  not  made  more  narrow 
by  mere  fact  that  certificate  of  public 
convenience  and  necessity  had  already 
been  laaued  by  the  Commiaaloa.  Alme 
Hellavance  A  Sona,  Inc.  v.  U.  S.  I.  C.  C 
D.C.Vt.lOTT,  440  F.Supp.  773. 

In  determining  validity  of  Interstate 
Commerce  Commisaion  orders  concerning 
freight  rate  increases  the  dlatrlct  court's 


function  wBs  not  to  conduct  a  trial  de 
novo;  hovrever.  It  was  limited  to  ascer- 
taining whether  there  was  warrant  in  the 
law  and  facta  for  what  the  Commission 
did.  Canadian  Nat.  Ry.  Co.  v.  U.  S..  D. 
C.n.C.1P7A.  423  F.Supp.  290,  affirmed  97 
S.Ct.   1038.  430  U.S.  9«1.  52  L.Bd.2d  332. 

District  court's  scope  of  review  of  deci- 
sions of  Commission  ia  limited  to  deter- 
mination of  whether  Commlaaion's  find- 
ings are  supported  by  subatantial  evi- 
dence. A.  Llndberg  it  Sons,  Inc.  r.  U.  S.. 
D.C..Mich.l97«.    406    F.Sapp.    1032. 

Action  of  CoBimisaion  will  be  siiataiaed 
If  there  la  rational  connection  between 
facts  found  and  conclusions  reached ; 
ilistrlct  court's  Inquiry  on  review  is  llm- 
lte<i  to  aacertalalng  wh«th«r  there  ia  war- 
rant In  law  and  facta  for  what  Conmla- 
sion  haa  done.    Id. 

SS.     P»yr»e«t  ef  wieasy 

Shipper's  petition  for  review  of  Com- 
miaslon order  refualag  to  order  refaad  of 
entire  14  perceat  Increaae  on  shlpmeBta 
itetweea  Caaada  aad  Eaatem  uaitad 
States,  rather  than  difference  betweaa  14 
perceat  Increase  for  domestic  traffic  aad 
12  oerceat  lacreaae  for  Import-export 
traffic,  lavoived  a  "p«rB>*Bt  of  Boacy" 
for  purpoaa  of  district  coort  Jarladletioa 
as  shipper  soaght  nothiag  mora  than 
fixed  sum  of  meacy  aad  mllag  woold 
not  have  proapectlve  effect  aad  Comnia- 
nloa  made  ao  claim  that  it  eonld  retroac- 
tively, nunc  pro  tuac,  graat  a  12  percent 
iacreaa*  aad  althoagh  ia  aix  prior  ral- 
lags  Commiaaloa  graatad  oaljr  2  percant 
refund,  there  waa  ao  natfona  policy  to 
be  overtaraed  a«  la  only  oa«  caae  had 
the  shipper  sought  a  14  perceat  refund. 
Ueastar  Chemical  Ltd.  v.  I.  C.  C.  D.C.D. 
C.1860.  491  F.Sapp.  381. 


§  1SS7.  Commerce  and  antitrust  rcfculations;  aoMMint  In  oontroveray, 
costo 

(a)  The  district  courts  shall  have  original  Jurisdiction  of  any  dTll 
action  or  proceeding  arising  under  any  Act  of  Congress  regulating  com- 
merce  or  protecting  trade  and  commerce  against  restraints  and  monopelles: 
Provided,  hoKever,  That  the  district  courts  shall  have  original  Jurisdiction 
of  an  action  brought  under  section  20(11)  of  part  I  of  the  Interstate 
Commerce  Act  (49  U.S.C.  20(11))  or  section  219  of  part  II  of  such  Act 
(49  U.S.C.  319),  only  If  the  matter  in  controversy  for  each  receipt  or  bill 
of  lading  exceeds  110,000,  exclusive  of  Interest  and  cosU. 

(b)  Except  when  express  provision  therefor  is  otherwise  made  In  a 
statute  of  the  United  Sutes,  where  a  plaintiff  who  files  the  case  under 
section  20(11)  of  part  I  of  the  Interstate  Commerce  Act  (49  n.S.C. 
20(11))  or  section  219  of  part  II  of  such  Act  (49  U.S.C.  319),  originally 
in  the  Federal  courts  is  finally  adjudged  to  be  entitled  to  recover  leas  than 
the  sum  or  value  of  {10,000,  computed  without  regard  to  any  setoff  or 
counterclaim  to  which  the  defendant  may  be  adjudged  to  be  entitled,  and 
exclusive  of  any  interest  and  costs,  the  district  court  may  deny  costs  to  the 
plaintiff  and.  In  addition,  may  impose  costs  on  the  plaintiff. 

(c)  The  district  courts  shall  not  have  Jurisdiction  under  this  section 
of  any  matter  within  the  exclusive  Jurisdiction  of  the  Court  of  Interna- 
tional Trade  under  chapter  95  of  this  title. 

As  amended  Oct.  20,  1978,  Pub.L.  95-486,  }  9(a),  92  Stat.  1633;    Oct. 
10,   1980,  Pub.L.   96-417.  Title  V,   }    606,  94  SUt.   1743. 


lUfereneaa  ia  Test.  Section  20(11)  of 
part  I  of  the  Interstate  Commerce  Act, 
referred  to  in  subsecs.  (a)  and  (b),  is 
classified  to  section  20(11)  of  Title  49, 
Transportation. 


Section  219  of  part  II  of  auch  Act,  re- 
ferred to  in  aubaeca.  (a)  and  (b),  means 
section  219  of  part  II  of  the  Interaute 
Commerce  Act,  which  Is  clasalfied  to  aec- 
tlon  319  of  Title  49. 
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On  petition  for  reriew  of  tn  order  of 
the  Commission  which  Interpreted  > 
ci>rtlflcste  .  of  public  convenience  «nd 
necessity  «nd  ordered  csrrler  to  cetse 
rnoductlDK  operations  outside  the  scope  of 
that  authority,  the  Court  of  Appeals  was 
Dot  concerned  with  either  the  welKht  of 
the  evidence  or  the  soundneas  of  the 
Commiaaion'a  reaaonlnir.  Chem-Hanlers, 
Inc.    V.    I.   C.   C.   CJL5.   1879.  5»4   F.2d   166. 

laterpretation  of  the  scop*  of  a  certifi- 
cate of  public  convenience  and  neceaalty 
issued  by  the  Commission  Is  primarily 
the  reaponsibillty  of  the  Commlsaion  and 
the  Court  of  Appeals  will  not  reverse  the 
Commiaaion'a  Interpretation  nnleas  it  la 
rapricloua,  arbitrary  or  clearly  erroneoua. 
Id. 

In  reviewiat  orders  of  Commiaalon,  re- 
viewing court  ouirht  not  to  wei^h  evi- 
dence and  should  Inquire  into  soundness 
of  reasonlnv  by  which  Commlsaion  reach- 
es its  conciusinns  only  to  ascertain  that 
such  conclusions  are  rationally  aupport- 
ed ;  however,  court  is  not  precluded  from 
tnterveninfr  if  Commiaalon  has  failed  to 
exercise  Ita  authority  or  dlacretlon  by  an 
improper  application  of  the  law  to  the 
eeubllshed  facta.     Bud   Antle.   Inc.   v.   U. 

s.,  CA.cai.ioTB.  sta  F,2d  sas. 

Although  acope  of  three-Judffe  diatrlct 
court's  review  of  Commlsaion  action  waa 
thoroughly  circumacrlbed.  scope  of  judi- 
cial review  was  not  made  more  narrow 
by  mere  fact  that  certificate  of  public 
convenience  and  necessity  had  already 
been  laaued  by  the  Commiaalon.  Aime 
Hellavance  *  »ona,  Inc.  v.  U.  S.  I.  C.  C. 
D.C.Vt.l97T.  440  F.Supp.  773. 

In  determining  validity  of  Interatate 
Commerce  Commiaalon  orders  concernlnK 
freight  rate  Increaaea  the  district  court'a 


function  was  not  to  conduct  a  trial  de 
novo;  however.  It  was  limited  to  ascer- 
tainlnir  whether  there  was  warrant  In  the 
law  and  facta  for  what  the  Commission 
did.  Canadian  Nat.  Ry.  Co.  v.  U.  S.,  D. 
C.n.C.U>76,  423  F.Supp.  290,  affirmed  97 
S.Ct.   1638,  430  U.S.  9«1.  S2  L.Bd.2d  3S2. 

I.Mstrlcf  court's  scope  of  review  of  deci- 
sions of  Commission  Is  limited  to  deter- 
mination of  whether  Commission's  find- 
ings are  supported  by  substantial  evi- 
dence. A.  Llndberg  4c  Sona.  Inc.  v.  U.  9.. 
D.C.Mich.l97e.    408    P.Snpf).    1032. 

Action  of  Commiaalon  will  be  auatalDCd 
If  there  la  rational  connection  between 
facts  found  and  conclusions  reached; 
district  court's  Inquiry  on  review  is  llm- 
lte<l  to  aacertalning  whether  there  Is  war- 
rant In  law  and  facta  for  what  Commia- 
alon haa  done.    Id. 

5S.     Paymsnt  ef  inaBer 

Shipper's  petition  for  review  of  Com- 
mission order  refusing  to  order  refund  of 
entire  14  percent  incrcaae  on  shipmeBta 
l>etween  Canada  and  Eaatern  United 
Sutes,  rather  than  difference  between  14 
percent  Increnae  for  domestic  traffic  and 
12  percent  increaae  for  import-export 
traffic,  involved  a  "payment  of  moaey" 
for  purpose  of  district  court  Jurladletloa 
as  shipper  aought  nothing  more  thaa 
fixed  aum  of  moaey  and  ruling  would 
not  have  proapectlr*  effect  and  Comnila- 
(•Ion  made  no  claim  that  it  could  retroac- 
tively, nunc  pro  tunc,  grant  a  12  perceat 
Increase  and  although  in  six  prior  rul- 
laga  Commlaaloa  granted  oaly  2  percent 
refund,  there  waa  no  uniform  policy  to 
be  overturned  a«  la  only  one  caae  had 
the  shipper  aought  a  14  percent  retuad. 
Uenatar  Chemical  Ltd.  v.  I.  C.  C,  D.C.D. 
C.19eO,  491  F.Supp.  391. 


§  1S87.  Commerce  and  Mitltrust  refcuUttons;  amount  in  eontroreny, 
costs 

(a)  Thfl  district  courts  shall  have  original  Jurisdiction  of  any  dvil 
action  or  proceeding  arising  under  any  Act  of  Congress  regulating  com- 
merce or  protecting  trade  and  commerce  against  restraints  and  monopolies: 
Prwidtd,  koKVoer,  That  the  district  courts  shall  have  original  Jurisdiction 
of  an  action  brought  under  section  20(11)  of  part  I  of  the  Interstate 
Commerce  Act  (49  U.S.C.  20(11))  or  section  219  of  part  II  of  such  Act 
(49  U.S.C.  319).  only  if  the  matter  in  controversy  for  each  receipt  or  bill 
of  lading  exceeds  110.000,  exclusive  of  interest  and  costs. 

(b)  Except  when  express  provision  therefor  Is  otherwise  made  Id  a 
statute  of  the  United  States,  where  a  plaintiff  who  files  the  case  under 
section  20(11)  of  part  I  of  the  Interstate  Commerce  Act  (49  U^.C. 
20(11))  or  secUon  219  of  part  II  of  such  Act  (49  U.S.C.  319),  originally 
In  the  Federal  courts  Is  finally  adjudged  to  be  entitled  to  recover  less  than 
the  sum  or  value  of  $10,000,  computed  without  regard  to  any  setoff  or 
counterclaim  to  which  the  defendant  may  be  adjudged  to  be  entitled,  and 
exclusive  of  any  interest  and  costs,  the  district  court  may  deny  cosU  to  the 
plaintiff  and.  In  addition,  may  Impose  costs  on  the  plaintiff. 

(c)  The  district  couru  shall  not  have  Jurisdiction  under  this  section 
of  any  matter  within  the  exclusive  Jurisdiction  of  the  Court  of  Interna- 
tional Trade  under  chapter  95  of  this  title. 

As  amended  Oct.  20,  1978,  Pub.L.   96-486.   |   9(a).  92  Stat   1633;    Oct. 
10.   1980.  Pub.L.   96-417.  Title  V.   1    605.  94  SUt.   1743. 

B«<«reBcas   la   Text.     Section   20(11)    of  Section  219  of  part  II   of  auch   Act,  re- 

part    I    of   the    Interaute   Commerce   Act.  terred  to  In  subaeca.   (a)   and   (b),  meaas 

referred    to    In    subsecs.    (a)    and    (b).    Is  section   219   of    part    II    of   the    Interaute 

classified    to    section    20(11)    of    Title   49,  Commerce  Act,  which  is  claaslfled  to  aec- 

Tranaportation.  tlon  319  of  Title  49. 
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NONREMOVABLE  ACTIONS  28    §  1445 


unpaid  federal  tnxc.o  exists  apninst  pro- 
ceeds of  action,  nnd  therefore,  service 
of  notice  of  commencement  of  procceUincs 
on  application  upon  United  States  nnd 
another  judgment  creditor  did  not  con- 
stitute them  parties  compcllinc  compli- 
ance with  rules  pertaining  to  .conditions 
upon  which  United  States  may  be  named 
11  party.  Apiilication  of  Mcltzcr.  10.".  ItiT 
N.Y.S.Sd  00.  0  .Mis<-.2d  ^(H. 

K.     .Amount  in  roiilrovcrHy 

I.'ndcr  section  2410  of  thi.s  title  irivinj: 
consent  to  sue  United  States  to  qiiiot  titl<- 
to  property  on  which  the  L'nitcd  States 
i-liiims  a  litMi  .tnd  this  section  aiillioriziiiK 
United  States  to  remove  such  u  suit,  if 
hrtiUKht  in  state  court,  to  fcdc-nil  court. 
>vnere  suit  to  guiut  title  to  land  upon 
wliich  United  States  claimed  a  lien  was 
ri'iuoved  by  the  Kovcriimeut  to  federal 
ei);irt.  and  countorclaiui  for  foreclosure  of 
lii'ii  was  tiled,  federal  court  obtained  ju- 
risdiction, although  no  claim  u|ion  any  of 
til;-  several  parcels  amounted  to  $3,000. 
H:>od  V.  U.  S..  C.A.Wash.l05S.  230  K.2d 
522. 

9.     SoviTrirn    immunily 

Where  District  Director  o(  Internal 
Revenue,  who  was  named  as  an  inttr- 
picadcd  defendant,  wait  only  a  noininni 
party  and  his  intcri'st  in  i-Diitrovorsy 
was  nut  per.sonal  hut,  merely  ropreseiita- 
tivc  ..f  that  of  the  United  Stales,  actiim 
in  effect  was  one  airninst  United  States 
and,  ns  surli,   was  not   niaintaiimhlc   when 


LTiiveriinient  had  not  waived  Us  sovereicn 
iMiniiiiiity.  Jncolis  v.  District  Director  of 
liileriial  Ili-voiine.  Borouch  of  Manhattan, 
City  of  New  York.  D.C.N.Y.1003.  217  F. 
Siipp.   101. 

The  United  States  did  not  waive  Its 
immunity  to  .suit  in  an  action  to  fore- 
close a  mechanic's  lien,  by  its  removal  of 
the  action  after  It  was  interpleaded  as 
a  defendant  in  the  state  court  action. 
S.  i  K  HidK.  .Materials  Co.  r.  Joseph  P. 
Day.    Inc..    D.C..N.Y.19C0,    188   F.Supp.   742. 

n.ivorninent's  removal  to  federal  dis- 
iriet  riMirt  .if  interpleader  action  brought 
in  .New  York  court  aijninst  povernmcnt 
and  aiiotlior  was  not  tantamount  to  con- 
sent to  l>e  sued  nor  a  waiver  of  its  objec- 
tion to  jurisdiction  of  federal  district 
eoiirt.  Herter  v.  Helmsley-Spear,  Inc^ 
I >.(.•.. N.V.IOOT.  HO  F.Supp.  713. 

Sinee  waiver  of  immunity  of  the  United 
States  in  action  to  foreclose  lien  on 
realty  or  personalty,  on  which  the  United 
States  has  or  claims  to  have  a  lien,  is 
Kranted  on  condition  that  the  United 
States  has  the  unqualified  option  to  re- 
move aetion  to  federal  district  court,  Im- 
mnuity  waived  is  conditioned  on  ri^bt 
of  removal,  and  therefore  federal  district 
eonrt  eonld  not  remand  action  to  fore- 
■  lose  liens  under  a  contract  for  a  public 
improveiiieiit.  over  objection  of  the  Unit- 
ed states.  Vincent  v.  1*.  It.  Matthews 
Co..    D.C.N.Y.IO.X.   12fi   F.Supp.    102. 


§    1445.       Nonremovable  actions 

(a)  A  civil  action  in  any  State  court  against  a  railroad  or  its 
receivers  or  trustees,  arising  under  sections  51  to  60  of  Title  45,  may 
not  be  removed  to  any  district  court  of  the  United  States. 

(b)  A  civil  action  in  any  State  court  against  a  common  carrier 
or  its  receivers  or  trustees  to  recover  damages  for  delay,  loss,  or 

injury  of  shipments,  arising  under  section  20  of  Title  49,  may  not 
be  removed  to  any  district  court  of  the  United  States  unless  the 
matter  in  controversy  exceeds  .$3,000,  exclusive  of  interest  and  costs. 

(c)  A  civil  action  in  any  State  court  arising  under  the  workmen's 
compensation  law.s  of  such  State  may  not  be  removed  to  any  district 
court  of  the  United  States. 

June  25.  1948.  c.  G46,  G2  Stat.  9:i9:  July  25.  1958,  Pub.L.  85-554, 
§  5,  72  Stat.  415. 

Historical    aud    Revision    Notes 

Keviiirrs  >otc.  Based  on  Title  2S  U.S.  .Stat.  27S:  Jan.  31.  1928,  c.  H,  i  1.  *i 
v..  I!WO  ed..  S  71  (.Mar.  3,  1011.  c.  231.  i  .Stat.  W  [Derived  from  Act  April  5,  1610, 
2.1,   3G  Stot     lOO-l  ;    Jan.  20    1914,   c.   11,  3}<     e.  li:{,  |  1,21  Stat.  5ri2]). 
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j  lOK  iin  federal  l«w.  Harrt*  r.  Cltj  of 
i    Houaton.  Tez..  C.A.Tez.l9T3.  476  FJd  283. 

!  Id  itult  by  co-chairman  uf  slate  Oenio- 
:    i-ractic    Party    to   eojoia    defendants   from 

«'<>a(lnuln|t  tu  act  an  county  executive 
'  fuiiinilttcenien.  removed  by  defendant*  to 
'  fiHieral  district  court,  defendant*  (ailed  to 
'  «-arry  their  burden  of  proving  that  they 
'    would    be    denied,    or    could    not    enforce. 

ihi-ir    rights    under    Voting    Rights    Act, 

-.vcilon    1973  et   seq.  of  Title  42,  and   U.S. 

CA. Const.    Amend.    IS   in    state  courts   of 


Mississippi ;  remand  to  state  court  was 
therefore  necessary.  Jackson  t.  Riddell, 
D.C.MIs«.197B,  470  F.Supp.  848. 

Where  district  court  had  lurisdictlon  of 
removed  civil  rights  case,  juriadiction  of 
state  courts  ceased  and  not  even  consent 
of  parties  could  empower  diaCrict  court 
to  divest  Itself  of  Jurisdiction  and  confer 
jurisdiction  on  state  court  by  granting 
motion  to  remand  following  dismisaal  aa 
to  federal  defendants.  Johnson  r,  Ju- 
melle,  D.C.N.Y.lftT3.  39«  F.Supp.  301. 


g   1444.     Foreclosure  nction  against  United  States 


Sopplemeatary   Index   to   Notes 


Naturr  of  renirdv 
KmiMKi      IS 


S.    CoB*tmctt«B 

The  right  to  remore  an  action  from 
state  to  federal  court  depends  on  the  ex- 
pression of  the  will  of  Congresa  a*  articu- 
lated in  the  various  removal  statutes. 
Hudson  County  Bd.  of  Chosen  Freehold- 
era  T.  Morale*.  C.A.N.J.1978,  381  F.2d  379. 

tm.     Nature  at  remedy 

This  section  providinir  that  an  action 
lirouirlit  In  state  court  affectlne  property 
on  which  the  United  StateM  has  a  lien 
may  l>e  reiiiuved  by  the  f^overnment  to 
ftHleral  court  confers  a  sulistantlve  right 
lu  removal.  Independent  of  any  other  jur- 
isdictional limitations.  City  of  .Miami 
llearh  V.  Smith,  C.A.Fia.l9n.  361  F.2d 
I37U. 

4.  — —  Interpleader 

tiiiroiHhnient  procee<lini;s  did  Dot  con- 
stitute interpleader  action  for  purposes  of 
thi.s  xection.  Western  Medical  l'ropertien 
Corp.    V.    IVnver   Up|)ortuniti«s    Inc.,   D.C. 

coio.ioso,  am  K.Supp.  i2t». 

5.  Jurladlctlan 

Where  United  States  redeemed  property 
on  which  mortgage  had  been  foreclosed 
and  on  which  it  held  tax  lien,  and  Gov- 
ernment therefore  had  full  title  to  such 
property,  section  2410  of  this  title  provid- 
ing for  express  waiver  of  sovereign  im- 
munity for  suits  connected  with  property 
as  to  which  United  States  "has  or  claims 
a  morteafre  or  other  Hen"  was  Inapplica- 
ble to  waive  sovereign  immunity  in  mort- 


gage lender's  sub*e<iuent  *uit  against 
Government  to  quiet  title:  where  stste 
court  therefore  had  no  Juristfictlon  over 
such  luit.  federal  district  court  likewise 
had  ao  Jurisdiction  thereover  on  removal. 
Fidelity  Federal  Sav.  and  Loan  Aaa'n  v. 
U.  S.,  D.C.Tenn.l978,  445  F.Supp.  083. 

Thi*  section  grants  the  United  States  a 
aubstantlve  right  of  removal  and  confers 
aubiect  matter  Jurisdiction  over  aach  pro- 
ceeding In  federal  district  court.  K.  C. 
Robinson  Lumber  Co.  t,  Hughes,  D,C. 
.Mo.1972,  3U  F.Supp.  1303, 
•.     Severelrn  ImmuBlty 

United  Statea  waa  entitled  to  reraoTS 
tax  sale  purchasers'  equity  actions  nam- 
ing as  defendants  all  persona  shown  by 
applicable  county  records  to  have  any  in- 
terest in  land,  including  United  States, 
and  whether  United  States  might  prevail 
either  becauae  it  was  immune  from  suit 
or  on  merits  did  not  affect  right  of  Unit- 
ed States  to  remove  cases,  for  determias- 
tion  In  federal  court  uf  those  issaes,  ua- 
<ler  this  section  providing  for  removal  of 
foreclosure  actions  agalOHt  United  States. 
KasdoB  V.  a.  W.  Zlerden  Laadacapiag, 
Inc.,  D.C..Md.I931,  512  F.Supp.  1'72. 
10.     Remaad 

Motion  to  remand  to  the  state  court  a 
proceeding  wherein  movant  sought  return 
of  certain  money  obtained  during  execu- 
tion of  a  search  warrant  would  be  denied 
where  the  petition  in  state  court,  though 
not  specifically  seeking  to  quiet  title  to 
the  property,  clearly  sought  to  remove 
the  cloud  of  an  Internal  Revenue  Service 
levy  from  movant's  alleged  title  sad. 
hence,  explicitly  challenged  validity  of  a 
government  tax  lien  and  Impinged  direct- 
ly on  an  interest  of  the  United  States  la 
the  property.  Com.  of  Pa.  v.  Petlto.  D. 
C.Pa.l979.    470    F.Supp.    384. 


§   1445.     Nonremovable  actions 

(a)  A  Civil  action  in  any  State  court  against  a  railroad  or  its  receivers 
or  trustees,  arising  under  sections  51  to  60  of  Title  45,  may  not  be  removed 
to  any  district  court  of  the  United  States. 

(b)  A  civil  action  in  any  State  court  against  a  common  carrier  or  Its 
receivers  or  trustees  to  recover  damages  for  delay,  loss,  or  injury  of  shlp- 
Oients.  arising  under  section  11707  of  Title  49,  may  not  be  removed  to 
any  district  court  of  the  United  States  unless  the  matter  in  controversy 
exceeds  (10,000.  exclusive  of  interest  and  costs. 

(c)  A  civil  action  in  any  State  court  arising  under  the  workmen's  com- 
pensation laws  of  such  State  may  not  be  removed  to  any  district  court 
of  the  United  States. 

As  amended  Oct.  17,  1978,  Pub.L.  95-473,  !  2(a)(3)(A),  92  Stat.  1466; 
Oct.  20,  1978,  Pub.L.  95-486,  S  9(b),  92  Stat.  1634. 

^   1S7H  Amendnientk.     Subsec.   (b).     Pub.L.  S.     Purpoaa 

vo-iiM  substituted  "110.000"  for  "J3,000".  Intended   result  of  this  section  concern- 

I'lili.L.  ■J.''j— 1>'3  .siil>H(itii(e<l  -KPCliou  11707  ing     suit     under     section     51    et    seq.     of 

of   title  W   tor   ■section   20   of  Title  49"  Title     45     was     to     Uke     such     suit     out 

Lrcuiatlte      Histary,     For       legislative  of  the  operation  of  section  1441  of  thia  ti- 

nistory  and  purpose  of  Pub  L.  96-186.  see  tie.      Gamble    v     Central    of    Georgia    Ry. 

>97S    U.S.Code    Cong,    and    Adm..Sews,    p.  Co.,  C.A.AIa.l973,  48«  F.2d  781. 
3000. 
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in  section  1805  of  this  title  whenever  a 
jurisdictional  sovereiKn  immunity  liefenne 
is  interposed.  Upton  v.  Kmpire  of  Iran, 
U.C.D.C.1«78,  459  F.Supp.  21H. 
la.  Organizations  mtalillnhed  by  treaty 
A  federal  district  court  liad  no  juris- 
diction under  tliia  section  of  a  suit 
sRainst  an  international  organization 
which  was  a  creature  of  treaty.  Kroad- 
bent  V.  OrKanizatioo  of  American  Slates. 
D.C.D.C.197S.  481  K.Supp.  907.  affirmed 
«28  F.2d  27. 
2.     CounterclaimH 

Where  federal  district  court  had  sul>- 
ject-matter  jurisdiction  over  I'erfain 
claims  in  lawsuit  liy  virtue  of  KoreiKn 
Sovereiirn  Immunities  .\ct  tliis  section 
and  sections  1H02-1611  this  title  and  Kdk'e 
Act.  section  632  of  Title  12.  it  likewise 
had  anciltery  jurisdiction  to  consider 
other  claims  which  were  hiKically  related 
and  which  therefore  resembled  compulso- 
ry cuunterclaims.  Corporacioa  Venezo- 
lana  de  Fomento  v.  Vintero  Sales  Corp.. 
D.C.N. y. 1979,  477  F.Supp.  «15. 
S.     Removal 

Corporation  owned  by  Government  of 
India  was  "foreign  state"  and  had  right 
to  remove  ca««  to  federal  court  retrardless 
of  amount  in  controversy  and  had  right 
to  have  matter  tried  by  court  without 
jury.  Williams  v.  Shipping  Corp.  of  In- 
dia. D.C.Va.l980,  489  F.Supp.  .'^26,  af- 
firmed 653  F.2d  879. 
4.     Jury  trial 

Proscription  of  this  section  and  section 
1441(d)  of  this  title  against  jury  trials  in 
suits  against  foreign  states  does  not  vio- 
late the  guarantee  of  the  richt  to  trial  by 
jury  under  U.S.C.A.Conat.  Amend.  7,  since 
the  Amendment  does  not  purport  to  re- 
quire jury  trial  where  none  was  required 
at  common  law  and  foreign  sovereignii 
were  immune  from  suit  at  common  law. 
Williams  v.  Shipping  Corp.  of  India,  C.A. 
Va.l981,  653  F.2d  875. 

No  jury  can  be  bad  in  any  action  in  a 
federal  court  against  a  foreign  state  or 
agency  or  instrumentality  of  a  foreign 
state  where  federal  jurisdiction  is  sought 


to  be  predicated  on  diversity  of  citizen- 
ship. Uuegiero  v.  CompAoia  Peruana  rle 
Vaiiores  luca  Capac  Yupanqui,  C  A.N.y. 
1981.  839  F  2d  872. 

liven  as.suniiDtr  that  there  was  diversity 
juri.sdiction  a^  between  plaintiff,  who 
brouKht  suit  >eel<inK  liamaces  allei;edlv 
su.Ntained  in  collision  lipcween  ship  and 
dork,  and  liability  insurer  of  the  alleged 
tort-fea.sor,  vessel  owner  which  was  a 
foreiiin  lovereicn.  plaintiff  was  not  enti. 
tied  to  jury  determination  of  its  claim 
and  tlierefiire.  ilefendant's  motion  to 
strike  jury  was  irranted.  la  that  congres- 
sicinal  intent  that  a  maritime  tort  ra.se 
ncainst  a  foreign  sovereiirn  should  be 
without  a  jury  was  e.\pressly  provided 
by  this  section  and  awarding  jury  trial 
atraio.st  liability  insiier  would  frustrate 
t'OHl  oC  uniform  treatment  of  fureiirn 
state.  Goar  v.  Conipania  peruana  Va- 
|«orps,  DC. La. 1981.  510  F.Supp.  737. 
3.      .Jiirlkdlrtlon 

Instrumentality  of  foreign  government, 
which  was  "foreign  state""  fur  purposes 
of  section  1803  of  this  title,  did  not  have 
sufficient  minimum  contacts  with  the 
Pnited  States  for  district  court  to  exer- 
cise personal  jurisdiction  over  it  pursu- 
ant to  this  section  where  plaintiff  did 
not  show  that  the  instrumentality  entered 
American  marketplace  to  secure  .\merican 
technology,  as  plaintiff  contended,  the  in- 
striinientality  appeared  only  to  have  com. 
miinicaled  by  mail  or  by  telex  to  plain- 
tiff, who  happened  to  be  located  in  Dnit- 
ed  States,  instrumentality  did  not  delib- 
erately attempt  to  associate  itself  with 
fnitetl  States  or  to  avail  itself  of  bene- 
fits and  protections  of  United  Stales 
laws,  and  perforiiian<-e  of  any  contract 
entered  into  was  to  take  place  in  foreign 
country.  Cllson  v.  Republic  of  Ireland, 
U.C.I>.C.108],  j17  F.Supp.  477. 
6.     Actions  b.v  aliens 

Suit  lirought  in  a  federal  court  by  an 
alien  against  a  foreign  state  is  properly 
filed  under  the  terms  of  subsec.  (a)  of 
this  .section.  Verlinden  B.  V.  v.  Central 
Hank  of  Nigeria,  C.A.N. Y.1981,  647  F.2d 
320. 


§   1331.     Federal  question 

The  district  courts  shall  have  original  Jurisdiction  of  all  civil  actions 
ari^S  under  the  Constitution,  laws,  or  treaties  of  the  United  States, 
As  amended  Oct  21.  1976,  Pub.L.  94-574.  5   2.  90  Stat.  2721;    Dec.  1. 
1980,  Pub.L.  96-486.  J  2(a),  §4  Stat.  2369. 


( 


19M  .\inendinrat.  Pub.L.  06-^86  struck 
out  minimum  amount  In  controversy  re- 
quirement of  JIO.OOO  for  original  jurisdic- 
tion in  federsi  iiuestion  cases  which  ne- 
cessitated striking  the  exception  to  such 
required  minimum  amount  that  autho- 
rised original  jurisdiction  in  actions 
brought  against  the  United  States,  any 
agency  thereof,  or  any  officer  or  em- 
ployee thereof  in  an  official  capacity, 
struck  out  provision  authorizing  the  dis- 
trict court  except  where  express  provi- 
sion therefore  was  made  in  a  federal 
statute  to  deny  costs  to  a  plaintiff  and 
in  fact  impose  such  costs  upon  such 
plaintiff  where  plaintiff  was  adjudged 
to  lie  entitled  to  recover  less  than  the 
required  amount  in  controversy,  comput- 
ed without  regard  to  set-off  or  counter- 
claim and  exclusive  of  interests  and  costs, 
and  also  struck  out  existing  subsection 
designations. 

1976  Amendment.  Subsec.  (a).  Pub.L. 
M-574  eliminated  the  Jlo.lWO  jurisdiction- 
al amount  where  the  action  is  brought 
against  the  United  Stales,  any  agency 
thereof,  or  any  officer  or  employee  there- 
of in  hia  official  capacity. 

Effective  Date  of  19M  Amendment:  Ap- 
plicability. Section  4  of  I'ub.L.  9<^-4SU 
provided:    "This  Act  [amending  this  sec- 
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tinn  and  .section  2072  of  Title  IS,  Com-  ' 
nierce  and  Trade)  shall  apply  to  any  civil  - 
action  pending  on  the  date  of  enactment  - 
of  thi.s  Act   [Dec.  1,   1980)." 

Cross  References,  Convention  on  the  ; 
Settlement  of  Investment  Disputes,  ex- 
clusive jurisdiction  of  district  courts  over 
actions  and  proceedings  for  enforce-  ' 
ment  of  arbitration  awards  under  the 
Convention,  regardless  of  amount  in  con- 
troversy, .see  section  16S0a  of  Title  22, 
Foreign    Relations    and    Intercourse. 

Keclamation  projects,  compensation  for  •■ 
right."<-of-way,  see  section  945b  of  Title  , 
43.  Public  Lands. 

Legislative      History.        For      legislative 
hisiorv  and  nuriioae  of  Pub.L.  94—574.  see 
1976    U.S.Code    Cong,    and    Adm.News.    p.   : 
6131.      See,   also,    Pub.L.   90-486,    1980   U.S. 
Code   Cong,   and   Adm.News,    p.  .3063. 
Library  Reference*  !j 

Federal  Civil  Procedure  <S=>272».  j 

Federal  Courts  <S=3331  et  seq.  ] 

C.J.S.    Federal    Civil    Procedure    i    1273.    ) 
C.J.S.  Federal  Courts  |   310.  • 
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Znttvutatt  Commerce  Commisttiion 

HIaiefdington.  9.C.    20423 
oFncEOFLEo.sL*T.vEcouH..L  November  16,    1983 


Honorable  Peter  W.  Rodino,  Jr. 
Chairman,  Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Washington,  D.C.   20515 


Dear  Chairman  Rodino: 


Thank  you  for  your  letter  requesting  the  Commission's  views 
on  H.R.  3919,  a  bill  to  amend  title  28,  U.S.C.,  to  remove  the 
requirement  of  an  amount  in  controversy  for  certain  actions  in- 
volving common  carriers.   Chairman  Taylor  has  asked  me  to  respond. 

Currently,  the  federal  district  courts  have  original  juris- 
diction over  civil  actions  arising  under  any  Act  of  Congress  which 
regulates  commerce.   However,  if  the  action  involves  matters  under 
section  11707  of  title  49,  (i-e.,  the  liability  of  common  carriers 
under  bills  of  lading)  the  district  courts  have  original  juris- 
diction over  such  action  only  if  the  controversy  for  each  bill  of 
lading  exceeds  $10,000,  exclusive  of  interest  and  costs.   Other 
federal  question  controversies  do  not  have  this  restriction.   This 
amount  in  controversy  limitation  also  applies  to  the  right  to 
remove  such  actions  from  a  state  court  to  a  district  court. 

Because  of  the  Commission's  pressing  schedule  of  required 
Congressional  oversight  hearings,  and  also  the  imminent  adjourn- 
ment of  Congress,  there's  been  insufficient  time  to  circulate 
H.R.  5919  to  the  Commission  for  formal  comments.   However,  I  note 
that  in  1981,  the  Commission  recommended  to  Congress  that  it  make 
this  legislative  change.   Ex  Parte  No.  403,  Rail  Carrier  Cargo 
Liability  Study,  September  29,  1981,  pp.  37-Tn   (See  enclosure). 
In  tliis  Report,  the  Commission  urged  the  elimination  of  the  incon- 
sistent treatment  of  actions  arising  under  49  U.S.C.  11707,  as 
compared  with  other  actions  arising  under  the  Interstate  Commerce 
Act  and  other  federal  laws  which  are  free  from  this  $10,000  limi- 
tation. 
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Honorable  Peter  W.  Rodino,  Jr. 
Page  2 


Thank  you  again  for  your  letter.   If  you  need  additional 
information,  please  let  me  know. 


Sincerely, 


Janice  M.  Rosenak 
Legislative  Counsel 


Enclosure 
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.SERVICE  DATE 
OCT  9198J 

EX  PARTE  NO.  403 


RAIL  GABPJER  CARGO  LIABIUTY  SIUDY 


A  FEPOHT  TO  CX3^3GPESS 
PURSUANT  TO 


SECTION  211  OF  THE  STAGGERS  RAIL  ACT  OF  1S80 


TNTERSTAXE  OCftl^lERCE  Ca-MSSICN 


SEPraiEER  29,  1981 
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EXECUTIVE  SUMMARY 

The  Staggers  Rail  Act  of  1980  Instru^cts  the  Interstate 
Commerce  Commission  and  the  Department  of  Justice  to  Investigate 
independently  whether  rail  carriers  shoul^d  continue  to  be  subject 
to  ^9  U.S.C.  §11707.  Ihls  statutory  provision  effectively 
codifies  the  common  law  governing  carrier  cargo  liability,  thus 
providing  a  uniform,  strict  liability  standard  for  railroads  and 
transportation  companies.  ^ 

The  legt&latlve  instructions,  to  the  Commission  and  the 
Department  of  Justice  Include  ten  specific  issues  to  be  addressed. 
The  first  three  concern  alternatives  to  the  current  liability 
regime.  The   remaining  seven  Issues  concern  constraints  on 
litigation,  the  filing  of  claims,  and  recovery  of  damages. 

In  conducting  this  study,  the  Commission  solicited  comments 
and  replies  from  the  public.  Approximately  I65  parties  notified 
the  Commission  of  their  Intent  to  partlclpater.  Of  these,  112 
provided  comments  and  26  submitted  replies. 

Based  on  a  careful  review  of  the  origins  of  the  common  law, 

the  changes  made  by  the  Staggers  Act,  and  the  arguments  set  forth 

by  the  parties,  the  Commission  recommends  that  the  Interstate 

Commerce  Act  be  amended  to: 

*  eliminate  the  venue  restrictions  contained 
In  the  Staggers  Act, 

**  provide  the  courts  with  .authority  to  awai'd 
attorneys  fees  to  successful .elalmanta^ 

and  ■  I 

•remove- the  $10,000  Jurlsdleti^on*!- ;  ; 

threshold  for  access  to  P«dersl  Courts.   '  ^ 
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I.   INTRODUCTION 

Section  211  of  the  StaRgers  Rail  Act;'  of  1980  (Staggers  Act) 
instructs  the  Interstate  Commerce  Commission  and  the  Department  of 
Justice  to  investigate  Independently  whether  rail  carriers  should 
continue  to  be  subject  to  Section  11707  of  Title  ^9,  United  States 
Code  and  to  submit  a  report  to  Congress  setting  forth  recommenda- 
tions for  appropriate  legislative  action.   Section  11707  contains 
the  Carmack  Amendment  of  1906  (Carmack)  which  codified  the  common 
law  governing  .carrier  cargo,  liability.   It -provides  a  uniform 
liability  standard  for  railroads  and  transportation  companies. 
Under  Carmack,  a  railroad  is  absolutely  liable  for  cargo  if  the 
shipper  can  show  that  the  cargo  was  delivered  to  the  carrier  in 
jjood  condition  and  the  railroad  fails  to  demonstrate  that  the  sole 
cause  of  the  loss  or  damage  was  due  to  one  of  the  five  common  law 
defenses:   (1)  an  act  of  God;  (2)  the' public  enemy;  (3)  an  act  of 
the  shipper  (4)  public-  authority;  or  (5)  the  inherent  vice  or 
nature  of  the  goods;  and,  in  the  majority  of  cases,  that  it  was 
not  negligent. 

The  legislative  instructions  to  the  Commission  and  the 

Department  of  Justice  include  ten  specific  Issues  to  be  addressed. 

The  first  three  issues  concern  alternative  liability  regimes. 

(1)   Whether,  in  the  case  of  traffic  with  respect 
to  which  rail  carriers  do  not  have  market 
dominance,  such  carriers  should  be  subject  to 
any  higher  level  of  liability  for  loss  and 
damage  than  they  are  willing  to  agree  to  with 
the  shippers  of  such  traffic. 
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(2)  Whether,  In  the  case  of  traffic  with  respect 
to  which  rail  carriers  have  market  dominance, 
such  carriers  should  be  subject  to; any 
greater  liability  thein  would  be  Imposed  under 
a  statutory  comparative  negligence  standard. 

(3)  Whether  liability  for  damage  to  rail  traffic 
should  be  determined  under  a  no-fault 
liability  system  and  what  shippers  should 
bear  the  cost  of  such  a  system. 

The  remaining  seven  Issues  concern  constraints  on  litigation,  the 

filing  of  claims,  and  recovery  of  damages.   Some  of  these  issues 

are  specifically  treated  by  the  Carmack  Amendment  while  others 

reflect  current"  practice  under  the  common  law.   These  Issues  are: 

(^)  Whether  venue  in  cases  arising  from  rail 
carrier  liability  for  damages  to  traffic 
should  be  further  limited. 

(5)  Whether  rail  carrier  property  damage  cases 
should  be  subject  to  laws  other  than  Federal 
law. 

(6)  Whether  the  right  to  claims  should  be  limited 
to  either  the  shipper  or  receiver  of 
property. 

(7)  Whether  maximum  time  limits  should  be  imposed 
on  the  filing  of  claims  with  rail  carriers 
and  the  courts . 

(8)  Whether  the  prevailing  party  in  a  claims 
proceeding  should  be  awarded  attorneys  fees 
in  order  to  limit  needless  litigation. 

(9)  Whether  excessive  attorneys  fees  are  awarded 
in  cases  under  Section  11707  of  Title  k9. 
United  States  Code. 

(10)   Whether  claimants  should  be  able  to  recover 
damages  in  excess  of  the  market  value  of  the 
commodity  transported  unless  liability  for 
special  or  consequential  damages  is  agreed  to 
by  the  carrier  in  unity. 
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In  conducting  this  study,  the  Conunlsslon  solicited  comments 
and  replies  from  the  public.  Approximately* l65  parties  notified 
the  Commission  of  their  Intent  to  participate..  Of  these,  112 
provided  comments  and  26  submitted  replies. 

The  report  Is  divided  into  five  sections.  As  background. 
Section  II  briefly  traces  the  evolution  of  the  common  law  to 
Carmack,  describes  the  present  liability  limitations  permitted  by 
law,  and  discusses  the  potential  benefits  of  a.  departure  from 
strict  liability.   Sections  III  and  IV  provide  detailed  analyses 
of  the  ten  Issues  set  forth  in  the  Staggers  Act.   Section  V 
summarizes  the  recommendations  contained  In  Section  III  and  IV. 

II.   BACKGROUND 
Evolution  of  Common  Law  to  Carmack 

The  "origins  of  common  carrier  liability  date  back  to  anti- 
quity.  The  Roman  Republic  first  codified  laws  concerning  It 
around  200  B.C.  and  continued  to  refine  them  over  several 
centuries.   By  the  time  of  Justinian  (Mth  Century  A.D.)  the  Romans 
had  established  clear  legal  obligations  between  carriers  and 
shippers  and  had  Introduced  the  Idea  of  monetary  damages  In  case 
of  loss.  Roman  transportation  contracts  from  around  150  AD  have 
been  studied  and  their  liability  provisions  are  remarkably  similar 
to  those  which  exist  today.  Roman  commer^clal  law  passed  almost 
unchanged  into  virtually  every  other  legal  system  In  later  Euro- 
pean history.  This  was  because  in  medieval  times  the  church  had 
the  duty  of  trying  nearly  all  civil  cases  ^nd  the  Roman  mercantile 
laws  were  indlspenslble  for  fulfilling  this  duty. 
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Specifically,  the  liability  of  a  carrier  fop  loss  or  damage 
to  property  is  part  of  the  more  general  law  .of . bailments  (another 
Roman  invention).   A  bailment  is  brought  about  by  a  transfer  of \. 
property  from  one  party  to  another  for  a  special  purpose.   There 
are  several  different  kinds  of  bailments  depending  on  which  party 
benefits  from  the  transfer  of  property.   At  common  law  a  carrier 
is  an  "extraordinary  bailee"  because  he  has  such  complete 
knowledge  and  control  of  the  property,  once  it  is  j.n  his 
possession.    -  -  .       ,      -  -..  - 

The  liability  of  a  non-negligent  common  carrier  was 
established  very  early  by  English  courts  in  the  1601  decision 
Southcote  v.  Bennet,  ^  Coke  83b,  Cro.  Eliz.  815.   In  that  case, 
the  court  held  the  carrier  liable  even  though  he  had  been  robbed. 

The  definitive  statement  on  carrier  liability  was  made  in  a 
famous  decision  by  Lord  Holt  in  Coggs  v.  Bernard,  2  Ld,  Raym.  909 
(1703).   Seldom  has  any  1-egal  decision  influenced  legal  practices 
over  such  a  long  span  of  time. 

The  decision  turned  on  the  question  of  the  liability  of  a 
bailee  offering  a  free  service.   The  defendant  had  damaged  a  cask 
of  brandy  while  moving  it  from  one  cellar  to  another.   He  refused 
to  pay  for  the  damages  and  the  plaintiff  sued,  citing  the  I601 
decision  in  Southcote  v.  Bennet  as  authority  for  the  carrier's 
absolute  liability. 

The  Judges  ruled  against  the  plaintiff  and  thereby  overturned 
the  rule  of  absolute  liability  for  loss  or  damage  by  a  gratuitous 
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ballee.   However,  Lord  Holt  went  beyond  the  Immediate  decision  and 
analyzed  all  aspects  of  bailments.   He  prescribed  a  number  of 

'  i 

rules  that  detailed  varying  degrees  of  care- and  liability  appli- 
cable to  different  types  of  bailments.   The  degree  of  care  ranged 
from  a  bailee  who  received  goods  for  the  benefit  of  the  bailor,  to 
whom  he  was  Habile  only  for  gross  negligence,  to  the  conmion 
carrier  who  was  charged  with  the  highest  degree  of  care.   In 
regard  to  the  common  carrier.  Lord  Holt  reasoned: 

The  law  charges  this  person  thus  entrusted  to 
carry  goods,  against  all  events,  but  acts  of  God, 
and  the  enemies  of  the  King.   For  though  the  force 
be  ever  so  great,  as  if  an  irresistible  multitude 
of  people  should  rob  him,  nevertheless  he  is 
chargeable.   And  this  is  a  politic  establishment, 
contrived  by  the  policy  of  the  law,  for  the 
safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sorts  of 
persons, .. .for  else  these  carriers  might  have  an 
opportunity  of  undoing  all  persons  .that  had  deal- 
ings with  them,  by  combining  with" thieves,  etc., 
and  yet  doing  it  in  such  a  clandestine  manner  as 
would  not  be  possli)l^  to  discover. 

The  American  Colonies  adopted  the  common  law  of  England, 
including  the  strict  law  governing  the  liability  of  common 
carriers.   As  a  result.  Lord  Holt's  rationale  continues  to 
influence  matters  concerning  responsibility  for  loss  or  daunage  not 
only  in  Great  Britain  but  in  the  United  States  as  well. 

This  body  of  law,  with  variations  by  state  statutes, 
continued  to  control  the  liability  of  common  carriers  in  this 
country  until  1906.  When  the  Act  to  Regulate  Commerce  was 
initially  enacted  in  1887  the  only  provision  governing  carrier 
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liability  was  one  bringing  it  within  Federal  venue.   The  various 

states  remained  free  to  enact  their  own  laws .regulating  cargq ,  3 

liability.  '  The  resulting  confusion  was  well  documented  by  thesr-.. 

Supreme  Court  of  Georgia  in  Southern  Pacific  Co.  v.  Crenshaw;  S. 

Ga.  App.  675,  687,  635  S.E.  865,  where  the  court  stated: 

Some  states  allowed  carriers  to  exempt  themselves 
from  all  or  a  part  of  the  common  law  liability,  by 
rule,  regulation  or  contract;  others  did  no^;  the 
Federal  courts  sitting  in  the  various  states  were 
following  the  local  rule.   A  carrier  being  held 
liable  in  "one  court  when  under  the  s£ime  set  of 
facts  he  would  bje  exempt  from- liability  in 
another;  hence  this  branch  of  interstate  commerce 
was  being  subject  to  such  a  diversity  of  legisla- 
tive and  Judicial  holdings  that  it  was  practically 
impossible  for  a  shipper  engaged  in  a  business 
that  extended  beyond  the  confines  of  his  own 
state,  or  for  a  carrier  whose  lines  were  exten- 
sive, to  know... what  would  be  the  carrier's  actual 
responsibility  as  to  the  goods. 

The  Federal  Government  preempted  the  field  with  the  passage 

of  the  Hepburn  Rate  Act  of  1906.   The  He{>burn  Act  contained  the 

Carmack  Amendment  (^9  USC-20  (11))  which  supplanted  state  law 

related  to  the  liability  of  regulated  interstate  rail  ccamnon 

carriers.   The  Carmack  Amendment  adopted  the  common  law 

presumption  that  held  the  carrier  absolutely  liable  for  the  loss 

or  damage  of  goods  entrusted  to  it,  unless  the  shipper  would  not 

allow  that  the  damage  was  due  to  one  of  the  common  law  exceptions, 

and  that  it  was  not  negligent.   The  Amendment  established  a    ' 

uniform  standard  of  liability  for  common  carriers  and  required 

them  to  issue  bills  of  lading  that  provided  that  no  contract. 
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recelpt,  rule,  or  regulation  could  exempt  carriers  from  liability 
for  the  full  actual  loss  sustained  by  the  owner  of  the  goods 
transported.   In  addition,  the  amendment  made  carriers  liable  for 
the  aotlons  of  their  connecting  carriers. 

Notwithstanding  passage  of  the  Carmack  Amendment,  the 
railroads  continued  to  limit  their  liability  to  less  than  the  full 
actual  value  by  publishing  released  rates.   Shippers  were  forced 
to  accept  a  lesser  declared  value  In  return  for  transportation  of 
their  shipments. 

The  Supreme  Court,  in  Adams  Express  Co.  v.  Croninger.  226 
U.S.  491  (1913),  reviewed  the  lawfulness  of  liability  limitations 
under  released  rates.   Essentially,  the  court  held  that  a  carrier 
could,  by  a  fair,  open.  Just  and  reasonable  contract  limit  the 
amount  recoverable  in  case  of  loss  or  damage  to  an  agreed  value 
for  allowing  the  shipper" to .use  the  lower  of  two  or  more  rates. 
The  Croninger  case  was  followed  by  a  series  of  similar  court 
decisions,^  reflecting  the  thinking  of  the  Supreme  Court  that 
tariffs  filed  with  the  Interstate  Commerce  Commission  were 
presumed  to  be  a  part  of  the  transportation  contract  and, 
therefore,  binding  upon  both  shipper  and  carrier.  Including  a 
released  valuation  Incorporated  in  the  bill  of  lading. 


1/  Boston  &  Maine  R.  R.  Co.  v.  Hooker.  233  U.S.  97;  Atchison  T. 
&  S.  F.  Ry.  Go.  V.  Robinson  223  U.S.  173;  Kansas  City  So.  Ry  Co. 
V.  Carl.  227  U.S.  639. 
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As  a  consequence  of  Cronlnger,  carriers  frequently  evaded -'•- 
Carmack  by  publishing  reduced  rates  based  upon-  released  valueV/''" 
while  setting  full  value  rates  at  prohibitively  high  levels,  ^iil 
Shippers  effectively  were  denied  a  real  choice.   Ihls  situation 
resulted  in  the  passage  of  the  First  and  Second  Cummins  Amendments 
to  former  section  20  of  the  Act  in  1915,  1916  respectively.  . The 
Second  Cummins  Amendment  authorized  carriers  to  limit  their 
liability  by  publishing  released  rates.  The   relea-sed  rates  had 
to  be  approved  .by.  the  Commi&st&n  Inadvahced  of  publication  and 
only  with  "value  declared  in  writing  by  the  shipper  or  agreed  upon 
in  writing  as  the  released  value  of  the  property."   This  statutory 
scheme  lasted  until  the  passage  of  the  Staggers  Rail  Act  of  1980. 
Rail  Carrier  Cargo  Liability  Today 

Section  11707  of  the  Interstate  Commerce  Act  codifies  the 
Carmack  Amendment  including  the  presumption  of  carrier  liability 
and  the  absolute  liability  standard.   In  additiori,  this  statutory 
provision:   (1)  requires  carriers  to  issue  bills  of  lading;  (2) 
provides  that  the  liability  imposed  is  for  loss  or  damage  by  the 
receiving,  intermediate,  or  delivering  carrier;  (3)  provides  that 
the  receiving  or  delivering  carrier  may  recover  any  amount  paid  to 
a  claimant  plus  expenses  from  the  carrier  on  whose  line  the  loss 
or  damage  occurred;  (4)  specifies  minimum  time  limits  for  filing 
claims  and  initiating  litigation;  and  (5)  limits  venue. 

The   Staggers  Act  provides  greater  freedom  with  respect  to 
.liability  Issues  in  three  ways.   First,  carriers  were  permitted  to 
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establish  released  rates  without  prior  Conmiesion  approval.  This 
did  away  with  the  Commission's  former  practice  of  restricting 
released  value  rates  to  instances  where  traffic  was  highly 
susceptible  to  loss  or  damage  where  the  value  of  the  commodity 
was  extremely  high  or  difficult  to  determine.  Now  released  rates 
are  readily  publishable,  and  subject  only  to  protest  or  complaint 
alleging  discrimination  or  rate  unreasonableness  if  there  is 
market  dominance., -..A  second  change  made  by  the_ Staggers  Act  was  to 
permit  deductibles.   Prior  to  the  Staggers  Act,  released  rates 
were  rates  lower  than  full  value  rates  which  carried  a  limitation 
on  the  amount  of  damages  recoverable  in  the  event  of  loss  or 
damage.  Released  rates  may  nov;  specify  a  deductible  in  addition 
to  the  stated  limitations  on  the  amount  recoverable. 

The  third  significant  change  related  tb  liability  made  by 
the  Staggers  Act*'is  the  qualified  freedom  to  contract.  Before  the 
Staggers  Act  was  promulgated,  the  lawfulness  of  rail  transportation 
contracts  was  unclear.   Prior  to  1978,  the  Commission  had  generally 
ruled  them  unlawful  per  se.  The  Staggers  Act  expressly  permits 
rail  carriers  to  negotiate  contracts  that  specify  all  terms  of  the 
shipping  transaction  including  those  related  to  liability. 
Current  Status  of  Full  Value  Rates 

The  Commission  has  held  that  the  new  authority  to  publish 
released  rates  without  prior  approval  does  not  detract  from  the 
rail  carrier's  obligation,  under  the  Interstate  Commerce  Act,  to 
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V  2/       i 

ir.aintaln  full  value  rates.-' 

I'ormep  Section^  20(11)  of  the  Interstate  Commerce  Act  provided 

that  a  common  carrier  was  liable"...  for  the  full  actual  loss, 

dsimage,  or  Injury..."  to  property  carried  by  It  except  for 

transportation  concerning  which  the  carrier  shall 
have  been  or  shall  be  expressly  authorized  or 
required  by  order  of  the  Interstate  Commerce 
Commission  to  establish  and  maintain  rates  depen- 
dent upon  in  writing  as  the  released  value  of  the 
property  in  which  case  such  declarati.on  or  agree- 
ment shall  have  no  other  effect  than  to  limit, 
liability  and  recovery  to  an  amount  not  exceeding 
the  value  so  ^declared  and„  released.-. . 

It  has  been  held  that  this  section  affords  the  shipper  the 

opportunity  to  declare  a  higher  value  for  his  property  and 

consequently,  incur  greater  shipping  expense. V  Similarly,  it 

has  been  established  that  a  common  carrier  cannot  rely  on  a 

limited  liability  provision  pursuant  to  section  20(11)  unless  the 

shipper  had  an  opportunity  to  elect  greater  liability  by  paying  a 

greater  shipping  charge.  V  "ihis  principle  has  also  been  applied 


£/  Ex  Parte  No.  390,  Rail  Rates  Based  on  Limited  Liability, 
served  December  22,  1980. 

3/  Sorensen  -  Christian  Indus.  Inc.  v.  Railway  Express  Ag..  . 
Inc..  H3H   F.  2d  ab7  (1970). 

V  Sorensen  -  Christian  Indus.  Inc.  v.  Railway  Express  Ag.  Inc.. 
supra.  X 
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to  motor, 5/  alr,£/  and  ocean  carriers. V 

The  legislative  history  of  section  211  "of  the  Staggers  Act 
supports  the  Commission's  construction.   I^  states  that,  "Pull 
value  rates  will  of  course  continue  in  effect  for  the  use  of  those 
shippers  and  receivers  which  choose  not  to  utilize  released  rates 
established  and  filed  under  this  provision  or  agree  to  other  terras 
as  part  of  a  contract  for  services". £/ 

There  is  other  evidence  of  congressional-  intent  co  require 
that  full  value  rates  be  offered.   Section  2"l3  of  the  Staggers 
Rail  Act  (which  amends  section  10505)  states  that  Commission 
exemption  orders  may  not  relieve  a  rail  carrier  from  its  common 
carrier  liability  under  section  11707.   The  legislative  history  of 
section  213  states  that  the  limitation  as  to  section  11707 
liability  does  not  affect  the  ability_of_  a  carrier  to  offer 
"alternative  terms". V  'implicit  in  this  statement  is  that  these 


5/  Anton  v.  Greyhound  Van  Lines.  Inc..  591  P. 2d  103  (1978). 

V  Klicker  v.  Northwest  Airlines.  Inc..  563  P. 2d  1310  (197). 

7/  Pan  American  World  Airways,  Inc.  v.  California  Stevedore  & 
Eallast  Co.  55^  F$d.  1173  (1977)  and  General  Electric  Co.  v.  M.V. 
Lady  Sohia.  458  P.  Supp.  620  (1978). 

^/  H.R.  Rep.  No.  96-1430,  96th  Cong.  2d  Sess.  102  (1980). 

9/  H.R.  Rep.  No.  96-1430,  96  Cong.  2d  Sess.  105  (1980). 
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terms  are  alternatives  to  full  value  liability  required  by  section 
11707.   This  Is  true  not  only  for  released  rates  but  also  forVf 
contract  rates  and  deductibles.  uV-j! 

If  Congress  explicitly  intended  the  fuir  liability  regime  of 
section  11707  to  apply  to  rail  carriers  transporting  commodities 
or  performing  services  exempt  from  regulation,  it  is  unlikely 
that  it  would  have  Intended  to  have  a  lesser  liability  regime 
apply  to  carriers  subject  to  regulation.   It  would  be  an 
Incongruous  result  for  deregulated -transportation  have  a  lower 
standard  of  liability  than  that  imposed,  upon  regulated  transporta- 
tion.  However,  as  will  be  shown  in  part  III  below,  this  require- 
ment to  maintain  full  value  rates,  inadvertently  or  otherwise, 
creates  a  right  without  a  remedy  under  situations  where  market 
dominance  does  not  exist. 
Changes  Affecting  Cargo  Liability      -''"■' 

•  A  persistent  argument  in  shipper  comments  is  that  no  changes 
have  occurred  since  1906  to  warrant  a  change  in  the  law  governing 
rail  liability.   The  AAR,  on  the  other  hand,  argues  that  the 
nature  of  shipping  has  changed  radically  since  1906,  and  that  the 
liability  regime  must  be  altered  to  reflect  modern  shipping 
practices.  The  arguments  of  both  the  shippers  and  the  railroads 
focus  on  the  physical  nature  of  the  shipping  transaction  and 
Ignore  the  major  changes  that  have  taken  place  In  the  regulation 
of  railroads. 
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Thc  total  costs  associated  with  loss  and  damage  Include: 

1)  the  actual  cost  of  the  loss  or  damage" 

2 )  loss  and  damage  "prevention  costs  incurred  by 
the  railroads  •  **  • 

3)  loss  and  damage  prevention  costs  Incurred  by 
shippers 

4)  private.  Informal  costs  incurred  by  carriers     -  - 
knd  shippers  In  settling  loss  and  damage 

claims 

5)  the  public  cost  of  adjudicaiting  disputed  " 
claims,- (transaction  cost-s)  -. 

Economists  agree  that  in  the  absence  of  significant 
transaction  costs  and  where  the  parties  are  free  to  negotiate, 
total  costs  will  be  minimized,  regardless  of  the  assignment  of 
liability.]!^/ 

If  the  carrier  is  strictly  liable,  it  can  be  expected  to 
incur  prevention  costs  up  to  the  point  where  an  additional 
expenditure  would  exceed -the  amount  saved  in  loiss  and  dsunage.  The 
prevention  costs  could  take  the  form  of  direct  expenditures  for 
protective  devices  or  services  or  could  take  the  form  of  rate 
reductions  to  the  shipper  in  return  for  its  assumption  of  some 
liability.   Conversely,  if  the  carrier  is  not  strictly  liable  it 
will  be  In  the  shipper's  Interest  to  incur  prevention  costs  up  to 
the  point  where  an  additional  expenditure  would  exceed  the  amount 


1^/  Coase,  "The  Problem  of  Social  Cost,  3  J.  Law  and  Econ.  1 
11960).   See  Demsetz,  "When  does  the  Rule  of  Liability  Matter^"  1 
J.  Leg.  Studies  13  (1972),  and  Browne,  "Toward  an  Economic  Theory 
of  Liability,"  2  J.  Leg.  Studies  323  (1973). 
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saved  In  loss  and  damage.   As  above,  the  prevention  costs  could 
take  the  form  of  (a)  direct  expenditures  f op ^protective  devices  or 
services  or  (b)  higher  rates  to  the  railroad  In  return  for  the" 
carrier  assuming  some  liability.   Thus,  It  Is  argued  that  as  long 
as  negotiation  Is  possible  and  transactions  costless,  both  carrier 
and  shipper  have  Incentives  to  allocate  liability  so  that  the 
total  cost  of  loss  and  damage  Is  minimized  regardless  of  the 
Initial  common  law  or  statutory  law  assignments.  Jhls  result 
obtains  whether;- or  not  the  carrier- Ig  subject  .to  competition  from 
other  carriers.   However,  If  the  carrier  has  some  degree  of 
monopoly  power,  or  if  the  carrier  is  otherwise  In  a  superior 
bargaining  position  vls-a-vls  the  shipper,  the  gains  from  any 
negotiated  rearrangement  of  liability  will  likely  accrue  to  the 
carrier.   This  may  also  remove  the  Incentive  that  carriers  nbw 
have  to  maintain  a  high  standard  of  care',  so  as  to  avoid  liability 
for  loss  and  damage  In  transit. 

Moreover,  if  significant  transaction  costs  exist,  bargaining 
may  not  rearrange  liability  in  the  most  cost  effective  way  simply 
because  bargaining  may  not  take  place.   The  cost  of  negotiating  a 
contract  specifying  liability  may  be  prohibitive  for  a  small  or 
occasional  shipper. 

III.   ALTERNATIVE  LIABILITY  REGIMES 
The  first  three  cargo  liability  issues  that  the  Staggers  Act 
requires  the  Commission  to  consider  concern  alternatives  to  the 
current  strict  liability  imposed  on  railroads.   This  section 
addresses  these  issues  in  turn. 
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(1)   Whether  In  the  case  of  traffic  with  respect 
to  which  rail  carriers  do  not  have  market 
dominance,  such  carriers  should  be  'subject  to 
any  higher  level  of  liability  for  loss  and 
damage  than  they  are  willing  to  agree  .to~wlth . 
the  shippers  of  such  traffic. 

The  railroads  argue  that  In  the  absence  of  market  dominance, 
they  should  not  be  required  by  law  or  regulation  to  offer  full 
value  rates.   The  shipping  community  Is  unanimous  In  Its 
opposition  to  market  dominance  playing  any  role  whatsoever  In  the 
cargo  llablllty^area..  All  shippers -want  the  option  of  full  value 
rates.   Shippers  argue  that  market  dominance  has  no  logical 
relationship  to  liability  and  that  It  is  unworkable  as  a  liability 
standard.  With  respect  to  the  retention  of  full  value  rates, 
shippers  argue  that  the  railroads  must  be  held  strictly  liable 
because  they  are  in  complete  possession  of  the  cargo.   To  relax 
their  liability  would  place  an  impossible 'burden  of  proof 
on  shippers.  Further,  strict  liability  provides -the  proper 
incentive  for  railroads  to  minimize  loss  and  damage.   The 
railroads  counter  that  the  forces  of  the  marketplace  will  compel 
carriers  to  offer  desirable  transportation  packages  containing  the 
lowest  cost  combination  of  rates  and  service  terms,  including 
liability  conditions. 

ANALYSIS 

In  analyzing  this  issue,  it  is  important  to  review  the 
geoeral  thrust  of  the  Staggers  Act  with  respect  to  the  role 
assigned  to  competition.  First,  in  the  absence  of  market  dominance 
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the  Commission  no  longer  possesses  Jurisdiction  to  find  a  rate  ' 
unreasonable.  Further,  the  Staggers  Act  glveq  carriers  complete 
freedom  to  publish  released  rates  that  limit  the  amountTof  j«;^:"?.r 
recovery  for  loss'  or  damage  and  that  prohibit "  small  claims  through 
deductible  provisions.  Thus,  although  rail  carriers  are  required 
to  offer  full  value  rates  in  which  their  liability  is  not  limited, 
where  market  dominance  is  not  deemed  to  exist  the  ICC  is  virtually 
powerless  to  prohibit  the  carriers  from  setting  their  full  value 
rates  at  an  unreasonably  high- J.evel,..  so  as  to.  force  shippers  to 
either  accept  lower  priced  released  rates  (which  limit  the 
carrier's  liability),  or  take  their  traffic  elsewhere. 

The  argument  against  requiring  full  value  rates  is  that  with 
competition  and  freedom  to  negotiate,  carriers  will  offer  a 
variety  of  price-service  options,  and  shippers  will  pick  the 
package  best  suited  to  their  particular 'needs.  A  full  value  rate 
will  be  offered  voluntarily  if  it  is  cost-effective  to  the 
carrier. 

Legally,  the  requirement  for  full  value  rates  appears  to 
create  a  right  without  a  remedy  in  instances  of  non-market 
dominant  carriers.   Since  1976,  a  rail  carrier  that  has  effective 
competition  on  the  traffic  at  issue  may  raise  its  rate  on  that 
traffic  to  any  level  it  chooses.   The  Staggers  Act  further  limits 
the  Jurisdiction  of  the  Coramlsslon  with  regard  to  the  reasonable- 
ness of  a  rate.   The  result  may  be  that  while  a  carrier  is 
required  to  offer  full  value  rates,  those  rates  may  be  set  at 
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levels  excessively  high  in  situations  where  laarket  dominance  is 

deemed  not  to  exist.  The  shipper  may  accept .the  higher  rate, 

elect  the  released  rate,  or  choose  another  carrier  with  whom  to  do 

business  (in  markets  where  alternative  carriage  is  feasible) . 

Arguably,  a  carrier  who  raises  its  full  value  .rates  to  . 

prohibitively  high  levels  to  force  shippers  to  accept  released 

rates  nay  be  engaging  in  an  unreasonable  practice  in  violation  of 

49  U.S.C.  lOyOl^aV.-  However",  without  jurisdiction  over  the  rate 

level  it  would  be  difficult  for  the  Commission  to  remedy  this 

practice. 

(2)  Whether,  in  the  case  of  traffic  with  respect 
to  which  rail  carriers  have  market  dominance, 
such  carriers  should  be  subject  to  any 
greater  liability  than  would  be  imposed  under 
a  statutory  comparative  negligence  standafcT 

The  railroads  argue  that  they  should  not  be  compelled  to 

offer  full  value  rates  even  in  those  instances  where  they  are 

market  dominant.   Their  primary  argument  is  that  the  current  law 

hampers  their  freedom  to  contract.  They  also  argue  that  where 

market  dominance  exists,  the  shipper  generally  makes  a  substantial 

contribution  to  carrier  income  and  therefore  has  considerable 

bargaining  power.   In  the  absence  of  freedom  to  contract,  the 

railroads  argue  that  a  comparative  negligence  standard  should  be 

adopted.   They  further  argue  that  Congress  should  alter  the 

current  burden  of  proof  to  implement  a  comparative  negligence 

standard. 
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According  to  the  railroads,  the  shipper  and  consignee 
generally  have  exclusive  knowledge  concerning. origin  condition, 
loading,  and  destination  condition.  Thus,  it  Is  argued  that  they 
should  bear  the  burden  of  establishing  that** the  loss  or  damage" 
occurred  in  transit  and  the  amount  of  the  loss  or  damage.  The 
carrier's  burden  should  be  to  establish  that  shipper's  instruc- 
tions were  followed  and  that  no  accident,  rough  or  negligent 
handling  occurred  in  transit.   Based  on  this,  the_trier  of  fact 
should  be  allowed,  to^  assess;  sill  of  -.the  evidence  and  apportion  the 
damages  if  warranted. 

The  shippers  argue  that  the  carrier  is  In  complete  possession 
of  the  goods  while  the  shipper  is  not  present  to  protect  its 
interests.  Thus,  the  carrier  should  continue  to  have  the  burden 
of  proving  not  only  that  it  was  free  of  negligence,  but  that  the 
cause  of  the  loss  or  damage  was  due  to  "one  "of  the  five  common  law 
defenses.   They'argue  that  the  carrier  would  be  .in  a  position  to 
set  any  terms  on  a  "take  it  or  leave  it  basis"  if  the  current  law 
is  changed.  With  respect  to  comparative  negligence,  many  shippers 
argue  that  once  they  have  satisfied  their  burden  of  proof  (i.e., 
shipped  in  good  condition,  received  in  damaged  condition,  and 
amount  of  damages)  the  carrier  should  be  fully  liable.  This  is  so 
because  the  carrier  has  sole  possession  and  control  of  the 
commodities  while  they  are  in  transit,  and  to  do  otherwise  would 
place  an  impossible  burden  of  proof  on  the  shippers. 
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The  shippers  assert  that  the  comparative  negligence  Is 
unacceptable  and  totally  Inappropriate  as  a  standard  for  ballees- 
for-hlre.  This  tort  law  standard  arose  as  {(result  of  dissatis- 
faction with  the  absolute  defense  of  contributory  negligence.   It 
is  applicable  in  situations  where  there  is  no  contractual  rela- 
tionship between  the  parties,  and  both  parties  are  present  when 
the  accident  occurs.  Tort  principles  are  not  applicable  in 
contract  law  which  governs  claims  for  breach  of-  bills  of  lading 
contracts .     ' 

Shippers  state  that  the  cases  cited  by  the  AAR  in  support  of 
comparative  negligence  are  in  admiralty  law  (under  Section  ^7  The 
Carriage  of  Goods  By  Sea  Act  (COGSA),  46  U.S.C.  §1304  and  its 
predecessor.  Section  1  of  the  Harter  Act,  previously  found  at  46 
U.S.C.  §190)  where  this  standard  is  accepted  in  ascertaining 
liability  for  cqIIIs ions  and .strandlngs.   It  is  rarely  applicable 
to  cargo  loss  and  damage.  '  The  Committee  on  Transportation  and 
Distribution  of  the  Society  of  the  Plastics  Industry,  Inc.  (SPI) 
contends  that  shipper  negligence  was  not  at  issue  in  Schnell  v. 
The  Vallescura,  293  U.S.  296  (1934),  and  that  the  Court  in  Vana 
Trading  Co..  Inc.  v.  S.  S.  Mette  Skou.  556  F.  2d  100  (1977),  did 
not  apply  the  doctrine  of  proportionate  fault.  Shippers  National 
Freight  Claims  Council  (SNPCC)  takes  issue  with  AAR's  statement 
that  "many  courts  have  in  fact  provided  for  a  similar  burden  of 
proof."  SNPCC  asserts  that  besides  Larry  Sanwiches  Inc.  v. 
Pacific  Electric  R.R.  Co..  318  P.  2d  690  (1963),  only  two  other 
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courts  have  applied  such  a. rule,  both  of  which  were  subsequently 
——  overruled  by  the  United  States  Supreme  Court  .In  Missouri-Pacific 
R.R.  Co.  V.  Elmore  &  Stahl.  377  U.S.  13*  (1964).  -  SNPCC  alsoc.iv||,. 
disagrees  with  AAR's  position  that  a  comparative  negligence    , 
standard  would  decrease  litigation.   SNPCC  contends  a  comparative 
negligence  standard  would  further  complicate  claim  negotiations-, 
hinder  voluntary  settlements  and  thereby  increase  the  number  of 
claims  filed  with  the  courts.  — 

f/---  _T      -ANALYSIS   ■  - 

Issue  (2)  suggests  requiring  full  value  rates,  replacing 
strict  liability  with  a  comparative  negligence  standard,  and 
altering  the  current  burden  of  proof.   Each  point  will  be 
discussed  individually. 
Full  Value  Rates 

Both  the  railroads  and  the  shippers  agree  that  the 
'.'  ..  particular  liability  regime  imposed  by  law  affects  negotiations. 
The  railroads  argue  that  under  the  current  regime  of  full  value 
rates,  shippers  do  not  have  adequate  incentives  to  negotiate  and 
enter  into  contracts.  On  the  other  hand,  shippers  argue  that  if 
this  requirement  is  eliminated,  railroads  will  not  have  adequate 
incentives  to  offer  protection  to  the  shipping  public  against 
needless  loss  and  damage  in  transit  at  reasonable  rates. 

Under  current  law,  the  Commission  has  Jurisdiction  to  find 
ratjes  unreasonable  where  they  are  above  a  given  price/cost  ratio 
and  the  rail  carrier  has  market  dominance.  The  argument 
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agalnst  requiring  full  value  rates  Is  that  these  rates  will  be 
of  feed  In  any  case  In  situations  where  an  efficient  transporta- 
tlon  package  requires  that  carriers  assume  full .liability.  Among 
the  arguments  in  favor  of  requiring  full  value  rates  are  that  they 
avoid  the  transaction  costs  associated  with  negotiating  liability 
agreements, they  avoid  the  use  by  carriers  of  liability  as  an' 
additional  avenue  to  exploit  their  captive  shippers,  and  they 
provide  some  measure  of  certainty  as  to  the  determination  of 
liability  and  tThrereby  reduce  unnecessary  litigation.  Further, 
they  provide  an  incentive  for  carriers  to  maintain  a  high  standard 
of  care  with  respect  to  commodities  under  their  control,  and 
thereby  avoid  the  costs  associated  with  unnecessary  and  wasteful 
loss  and  damage  in  transit.; 
Comparative  Negligence 

The  issue  of  a  comparative  negligence  standard  as  presented 
by  the  railroads  entails  two  changes.   One  change  Is  to  allow  the 
courts  to  apportion  the  damages  when  both  the  carrier  and  shipper 
are  negligent.   The  other  is  with  regard  to  the  burden  of  proof. 

The  concept  of  comparative  negligence  arose  from  a  general 
dissatisfaction  with  the  often  Inequitable  results  from  the 
absolute  defense  of  contributory  negligence. H/  But,  it  has  been 
held  that  because  carrier  liability  is  based  on  common  law 


!£/•  Melesko  v.  Riley.  339  A. 2d  479  (1975). 
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liabllity,  the  defense  of  contributory  negligence  Is  not   :  ,in j 
-o  avallablef.'^/  In  comparative  negligence  caaea,  damages    the; 
are  awarded  In  proportion  to  fault* .  This  concept  has  been  adopted 
in  the  laws  of  admiralty,  various  federal  st'&tutfts  such'  as  the 
Federal  Employees  Liability  Act,  1910,  45  U.S.C.A.  $S51-59,  and 
state  statutes  almost  exclusively  related  to  personal  injury 
suits. 

Some  apportionment  statutes  provide  that  if  the  defendant's 
fault  or  negligence  is  twice  tUafe  of ^ the  plantlff  the  plaintiff 
receives  two- thirds  of  his  damages.  Other  such  statutes  apply 
only  in  cases  where  the  fault  of  the  plaintiff  is  slight  or  not 
as  great  as  that  of  the  defendant.  Naturally,  comparative 
negligence  statutes  are  inapplicable  where  negligence  on  the  part 
of  the  plaintiff  cannot  be  proved  by  the  defendant. 

The  comparative  negligence  concept" -lis  more  readily  utillEed 
when  the  court,  rather  than- a  Jury,  determines  damages.  Cases 
with  multiple  parties  greatly  complicate  the  apportionment 
concept  and  are  often  too  unwieldy  or  complex  for  the  ordinary 
Jury.  Since  each  case  turns  on  its  own  circumstances,  there  can 
be  no  definite  rules.   Cases  which  appear  to  be  superficially 
similar  In  the  conduct  of  the  parties  often  have  different 
results. ^3/  Further,  complexity  results  from  the  various  forms 
and  applications  of  "the  last  clear  chance  rule."  Some  courts 


1^/  Atlantic  Coast  Line  R.  Co.  v.  Rive.  169  Ala.  265,  52  So  918 
TT910).  IM  Am.  Jur.  2d  Carriers  §530. 

13/  Prosser  W. ,  Law  of  Torts.  Ath  Ed.,  1974,  §68. 
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hold  that  where  the  defendant  has  had  an  opportunity  to  avoid  the 
.^  harm  the  plaintiff's  negligence  is  not  the  proximate  cause  of  the 
injury.  ,;-  .. 

ITie  comparative  negligence  standard  is  applied  after  fault 
has  been  found  in  both  parties  and  the  damages  are  to  be 
calculated.   Implicit  in  this  apportionment  of  damages  is  the - 
necessary  opportunity  for  the  defendant  to  plead  that  plaintiff's 
negligence  contributed  to  the, injury.   If  such  a -standard  is  used, 
the  present  limited  defense  that  an  act  of  a  shipper  vras  the  sole 
cause  of  the  injury  would  have  to  be  broadened  to  include  contri- 
buting cause.   The  carrier  might  introduce  evidence  that  the 
shipper  improperly  packaged  or  loaded  the  goods. 

Failure  to  comply  with  AAR  requirements  for  loading  could  be 
evidence  of  failure  to  exercise  due  care^  .  .A...statutory  ccanparative 
-.  negligence  standard  would  state  when  it  will  be  applicable.   It 
would  be  necessary  to  determine  whether  the  standard  would  apply  • 
to  all  cases  where  there  is  any  degree  of  shipper  negligence  or ' 
where  shipper  negligence  is  slight  or  not  as  great  as  defendants'. 

While  there  may  be  cases  where  an  apportionment  of  the  loss 
would  be  more  equitable,  the  extremely  difficult  problem  of 
determining  how  to  allocate  the  loss  argues  strongly  against 
adopting  such  a  standard. 
Burden  of  Proof 

Currently,  in  the  majority  of  cases,  the, carrier  must  prove 
that  it  was  not  negligent  smd  that  the  proximate  cause  of  the  loss 
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or  damage  Was  due  to:   (1)  an  Act  of  Qod,  (2}  the  public  enemy, 
(3)  an  act  of  the'bhlpper,  (4)  an  Inherent  characteristic  of  > the 
good 3,  or  (3)  the' public  authority.  Tb«  railroads  propose  that 
their  burden  of  proof  be  lessened  to  proving  slkply  that  they  were 
not  negligent. 

One  of  the  distinguishing  characteristics  about  cases 
Involving  carrier  liability  Is  the  unusual  burden  of  proof 
allocation.   Burden  of  proof  Is  a  method  used  to  resolve  cases 
where  the  evld.ence  Is  such  jth4t  neither  party  can  persuade  the 
trier  of  fact.   In  this  "stand  off,"  civil  law  places  on  one  of 
the  parties  the  burden  of  persuading  the  Jury  by  a  preponderance 
of  the  evidence.   In  most  negligence  questions  It  Is  the  plaintiff 
who  must  prove  the  defendant  was  negligent  and  thereby 
caused  the  Injury;  otherwise  his  ciase  Is  lost.   This  Is  so  In 
.cases  against  private  carriers.,     .  "-^'''" 

However,  the  common  carrier,  as  a  virtual  Insurer  of  the 
goods,  has  the  common  law  burden  to  prove  that  the  loss  or  damage 
was  caused  by  one  of  the  above  five  exceptions.   This  burden 
occurs  after  the  plaintiff  has  presented  a  prima  facie  case 
against  the  carrier  by  showing  the  shipment  was  In  good  condition 
at  delivery,  was  In  damaged  condition  upon  arrival  (op  >*a8  not 
delivered  with  reasonable  dispatch)  and  the  amount  of  damages. ^^/ 


14 


/  See  13  C.J.S.  Carriers  §254  for  specific  examples  of  proof. 
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There  appears  to  be  some  controversy  as  to  what  occurs  next. 

SNFCC  cites  Secy,  of  Agriculture  v.  U.S. ,  35CT  U.S.  162,  173, 

(1955),  as  holding  that  the  carrier  must,  invad<Jltlon  to  proving 

one  of  the  exceptions,  also  prove  it  was  not  negligent.  Geo.  A. 

Hormel  &  Co.  and  Institute  of  Scrap  Iron  and  Steel,  Inc.  also  cite 

the  United  States  Supreme  Court  decision  of  Elmore 'St  Stahl,  Supra 

at  138  for  this  holding,  as  does  The  National  Industrial  Traffic 

League.   Howeve'r,  William  Prosser,  a  highly  respected  authority  on 

the  law  of  tortV,  states: 

It  is  generally  agreed,  however,  that  a  carrier  of 
goods,  who  is  an  insurer  against  everything  but  a 
few  exceptional  perils,  has  the  burden  of  proving 
that  the  loss  or  damage  to  the  goods  falls  within 
one  of  the  exceptions,  after  which  it  is  the  pre- 
vailing view  that  the  burden  is  upon  the  plaintiff 
to  show  any  negligence  of  the  carrier  responsible 
for  the  harm  under  such  circumstances.  (Prosser, 
W. ,  Law  of  Torts.  4th  Ed.,  1974-§38J... .. 

Several  cites  are  given  for  this  position.  Including  Oakland 

Meat  Co.  V.  Railway  Express  Agency.  46  111.  App.  2d  176,  196 

V 
N.E.  2d  361,  (1964),  and  Dobie,  Bailments  and  Carriers.  1914, 

3i48-9.i5/ 

In  either  case,  it  remains  for  the  carrier  to  show  that  the 

cause  of  damage  or  loss  falls  within  one  of  the  five  exceptions. 

There  are  several  reasons  why  the  carrier  is  forced  to  present 

evidence  as  to  the  cause  of  the  injury.   A  party  should  be 

required  to  put  forth  evidence  or  facts  that  are  within  its 

15/  Also  see  Am.  Jur.  2d  Carriers  §§627,  630. 
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control  OP  knowledge. ^o/  It  Is  the  carrier  who  has  sole  posses- 

nlon  of  the  cargo  while  In  transit.  Ttie   shipper  has  lost  all 

contact  with  the  goods  and  has  no  knowledge  of  what  transpires..^ 

during  this  transit.  **  ' 

Likewise,  the  Supreme  Court  has  stated: 

We  are  not  persuaded  that  the  carrier  lacks 

adequate  means  to  inform  Itself  of  the  condition     '  " 

of  goods  at  the  time  it  receives  them  from  the 

shipper,  and  it  cannot  be  doubted  that  whllft  the         / 

carrier  has  possession  it  is  the  only  one  in  a 

position  to  acquire  the  knowledge  of  what  actually 

damaged  a  shipment  entrus.ted^  to  Its  care.   Elmore 

&  Stahl .  aVpra  at  lita-l^iJ."^ 

Further  support  for  the  current  burden  of  proof  standard  has 

been  established  by  the  courts.   One  has  stated: 

A  shipper  has  no  control  over  goods  once  he 
delivers  them  to  a  carrier,  and  no  opportunity  to  1 
observe  how  they  are  handled.  ..Without  a  rule  akin  ; 
to  res  ipsa  loquitur  a  shipper  would  often  have  an  j 
intolerable  task  to  prove  negligence  on  the  part 
of  the  carrier.   Plo\igh.  Inc.  v.  The  Mason  t  Dixon 
Lines.  630  P.  2d  4fx8;  i»75  M.  1  (15FCTI 

This  res  Ipsa  loquitur  doctrine  may  be  applied  In  negligence 
actions  where:   the  event  or  Injury  ordinarily  would  not  occur  In 
the  absence  of  negligence,  the  event  was  not  due  to  the  plain- 
tiff's voluntary  action,  the  event  was  caused  by  an  Instrumenta- 
lity within  the  exclusive  control  of  the  defendant,  and  the 
evidence  as  t.o  the  true  explanation  of  the  event  is  more  readily 


16/  Missouri  Pac,  R.  Co.  v.  Whittenberg  and  Alson.  124  S.W.  2d 
Ti27    (1968). : 
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accessible  to  the  defendant  than  to  the  plaintiff  .-^7/  if  the 

plaintiff  establishes  these  elements,  then  in  the  absence  of  an 

explanation  by  the  defendant,  there  Is  reasipnable  evidence  that 

the  injury  was  due  to  lack  of  care  or  negligence.   While  not 

applicable  per  se  in  carrier  liability  cases,  this  doctrine  has 

strikingly  similar  elements  to  that  of  common  law  liability. 

The  reasoning  set  forth  by  the  courts  with  respect  to  the 

current  burden  of  proof  standard  is  compelling:   A  shift  in  the 

burden  of  proof  would  result  in  an  insurmountable  task  for 

shippers. 

(3)   Whether  liability  for  damage  to  rail  traffic 
should  be  determined  under  a  no-fault 
liability  system  and  what  shippers  should 
bear  the  cost  of  such  a  system. 

With  the  exception  of  the  railroads,  the  commenting  parties 
wero  unanimous  in  voicing  strong  objections  to  the  establishment 
of  a  no  fault  liability  regime  in  railroad  loss 'and  damage 
matters.   There  was  general  agreement  by  the  objectors  on  the 
reasons  why  such  a  system  was  unworkable. 

The  general  public's  awareness  of  no-fault  systems  is 
essentially  limited  to  those  which  apply  in  some  states  to  automo- 
bile insurance  policies.   The  idea  behind  these  systems  is  to 
reduce  litigation  and  administrative  costs  in  automobile  accidents 
by  having  each  party's  insurer  pay  its  client's  cost  directly, 
regardless  of  fault.   Since  the  question  does  not  provide  insight 


}]_/     Prosser,  The  Law  of  Torts,  supra  at  §39. 
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as  to  what  type  of  no  fault  system  was  envisaged,  most  commenters 
based  their  objections  to  any  such  system  on.  a  comparison  of  the 
circumstances  which  normally  apply  in  an  incident  such  as  an  auto- 
mobile  accident,  with  the  type  of  incident  involving  the  loss  of 
or  damage  to  a  shipper's  property  while  in  transit. 

Many  of  the  parties  pointed  out  the  fact  that  in  an  .  . 
automobile  accident  the  owner  of  the  property  is  in  direct  posses- 
sion and  control  of  his  own  property  at  the  time  of  the  accident. 
On  the  other  hand,  when  a  consignor  ships  his- property  on  a  rail- 
road, he  surrenders  control  and  knowledge  of  his  property  to  the 
carrier  who  becomes  the  only  party  with  first-hand  knowledge  of 
circumstances  which  might  contribute  to  loss  or  damage  of  the 
shipper's  property. 

In  addition,  the  parties  remarked  on  the  implications  of  a 
no-fault  system  on  the  current  rail  rate  structure.   Because 
susceptibility  to  damage -or  loss  is  a  crucial  element  in  formulat- 
ing the  rate  applicable  for  the  shipment  of  any  commodity,  the 
parties  suggested  that  the  current  rail  rate  structure,  which 
already  has  the  cost  of  potential  loss  and  damage  factored  into 
It,  would  need  to  be  revised  downward  under  a  no-fault  system.   No 
objecting  party  believed  there  was  any  likelihood  of  the  railroads 
effecting  such  rate  reductions  should  a  no-fault  system  be 
installed. 

The  parties  point  out  that  under  no-fault  a  shipper  desiring 
Insurance  against  loss  and  damage  would  be  constrained  to  purchase 
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It  from  an  outside  insurer.   However,  a  no-fault  system  precludes 
the  f.ubrogation  of  claims  to  the  insurer.   If  an  insured  shipper's 
goods  were  destroyed  in  transit,  the  shipper!! S  Insurer  would  pay 
for  the  loss;  however,  the  Insurer  would  be  prevented  from 
instituting  action  for  recovery  against  the  carrier  since  there  is 
a  presumption  of  "no  fault".   Shippers  argue  that  the  consequences 
of  this  would  be  either  a  complete  lack  of  companies  willing  to 
insure  cargo  or,  if  the  insurance  were  offered  its  cost  would  be 
prohibitive. 

The  position  of  the  railroads  on  this  question  is  probably 
best  summarized  in  the  comments  made  by  the  AAR.   It  argues  that 
the  installation  of  such  a  liability  regime  was  revolutionary,  and 
suggests  nine  alternative  no-fault  systems  for  consideration. 
However,  after  analyzing  the  whole  subject'  the  AAR  concluded  that 
the  right  to  contract  with  shippers  within  the  framework  provided 
by  the  Staggers  Rail  Act  already  allowed  the  voluntary 
Incorporation  of  no-fault  liability  into  contracts  and  that  this 
would  be  sufficiently  responsive  to  the  demands  of  the  market 
place. 

ANALYSIS 

Given  the  general  agreement  of  both  sides  on  this  issue  and 
the  freedom  to  contract,  no  changes  in  this  area  seen  necessary. 
Recommendations 
Full  Value  Rates 

With  respect  to  full  value  rates,  the  following  options  are 
available:   (1)  continue  the  full  value  rate  requirement 


203 


-30- 

recognizing  that  for  many  movements,  given  Jurisdictional 
limitations,  effective  Commission  enforcement  .cannot  occur,  (2) 
continue  the  requirement  but  with  a  viable  remedy  for  violations, 
(3)  release  non-market  dominant  rail  carriers  from  this 
requirement  and  allow  them  to  negotiate  liability  terms  with 
shippers,  or  (4)  release  all  rail  carriers  from  this  requirement. 

Options  (1)  and  (3)  are  virtually  the  same.,  Both  would 
essentially  retain  the  status  quo,  the  third  option  admitting 
expllcity  what  the   existing  -legislative  scheme  provides 
implicitly. 

Where  the  rail  carrier  Is  deemed  not  to  have  market  dominance 
over  the  involved  traffic,  the  Commission  has  no  effective  means 
of  prohibiting  it  from  setting  full  value  rates  at  levels 
sufficiently  high  as  to  make  them  an  infeasible  alternative  to 
released  value  rates.  However,  where  the  carrier  does  have  market 
dominance,  the  ICC  has  Jurisdiction  to  disapprove  a  full  value 
rate  which  is  unreasonably  high.   Hence,  an  argument  could  be  made 
that,  at  least  where  market  dominance  does  not  exist,  the  protec- 
tions of  the  Carmack  Amendment  could  be  rendered  Impotent  by  a 
rail  carrier  seeking  to  make  it  economically  infeasible  for  a 
shipper  to  accept  any  level  of  liability  other  than  that  expressed 
in  its  released  rate.   The  exisl^ing  regime  requires  only  that  it 
offer  a  full  value  alternative.   It  does  not  insist  that  the  level 
of  the  full  value  rate  be  set  at  a  reasonable  level  where  market 
dominance  Is  not  deemed  to  exist.   However,  rail  carriers  do  not 
appear  to  be  engaged  in  widespread  abuses  of  their  opportunities 
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to  discourage  use  of  full  value  rates.   One  can  only  speculate  as 
to  wh.y  this  is  so.   Perhaps  (a)  rail  carriers  fear  that  raising 
full  value  rates  to  excessive  levels  would  cause  a  diversion  of 
traffic  to  alternative  modes  or,  (b)  they  fear  that  such  f ction 
would  prompt  shippers  to  request  legislative  relief. 

Option  (2)  would  require  promulgation  of  a  statutory 
provision  granting  the  Commission  authority  tc  regulaie  the  level 
of  a  rate,  but -only  with  regard  to  the  issue  of -the  valuation  of 
the  commodity  a'nd  ttie  total  costs  associated  with  Its  loss  and 
damage.   The  Commission  would  concentrate  solely  on  the 
reasonableness  of  the  liability  factor  incorporated  into  the  rate 
Itself. 

The  fourth  option  v;ould  place  rail  carriers  in  a  position 
fundamentally  different  from  that  of  motor, carriers,  who  would 
still  fall  linder  the  prescriptions  of  Carmack  Amendment.   It  might 
lead  rail  carriers  to  maintain  a  lower  standard  of  care  in 
'nahdllng  shipments  than  they  presently  do,  resulting  in  unneces- 
sary loss  and  damages,  costs  which  are  not  recoverable.   Shippers 
would  incur  transaction  costs  not  now  Incurred  in  negotiating 
liability  levels.   Shippers  with  Insufficient  market  power  might 
be  forced  to  accept  the  liability  limitations  dictated  by  the 
ca.rriers  and  either  purchase  Insurance  to  cover  the  possibility  of 
loss,  or  self- insure.   The  Commission  therefore  does  not  recommend 
adoption  of  the  fourth  adoption. 
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It  is  clear  that  Congress  intended  that  the  Commission's 
implementation  of  the  Staggers  Rail  Act  not  dilute  the  Carmack 
protections  afforded  shippers.  For  exampleV  "49  U.S.C.  §10505  .(e) 
specifies  that  "(n)o  exemption  order  .  .  .  .shall  operate  to  , 
relieve  any  rail  carrier  from  an  obligation  to  provide  contractual 
terns  for  liability  and  claims  which  are  consistent  with 
(49  U.S.C.  §11707)."  49  U.S.C.  §11707  imposes  on  the  carrier 
liability  for  actual  loss  or  injury  to  property  shipped  unless  re- 
leased rates  under  49  U.S.C.  S10730  have  been  .accepted  by  the 
shipper  as  an  alternative  to  otherwise  applicable  full  value  rates. 
Rather  than  recommending  a  specific  legislative  solution,  we  merely 
wish  to  appraise  the  Congress  of  the  incongruity  of  encouraging 
full  Carmack  protection  (by  requiring  a  full  value  rates  alternative) 
in  situations  where,  because  market  dominance  exists,  the  Commission 
is  constricted  from  requiring  meaningful  full  value  alternatives, 
set  at  reasonable  levels,  to  released  rates. 
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Comparatlve  Nep;llKence 

While  the  comparative  negligence  standard  appeals  to  one's 
sense  of  equity,  we  do  not  recommend  that  it. -be.  adopted.   There 
may  be  some  Inequity  In  the  present  system,  but  we  have  reserva- 
tions about  Introducing  a  comparative  negligence  standard  into 
cargo  liability  cases.   The  apportionment  of  damages  according  to 
fault  is  often  a  complex  s.nd   highly  arbitrary  task,  especially  for 
a  jury.   An  excessive  numbers  of  appeals  will  inevitably  follow 
the  jury's  assessment  of  fault.   Additionally,  the  outcome  is  so 
uncertain  that  voluntary  settlements  may  diminish  and  litigation 
increase . 
Burden  of  Proof 

As  discussed  above,  in  normal  negligence  suits,  the  plaintiff 
would  have  to  plead  and  prove  that  the  negligence  of  the  defendant 
was  the  legal  cause  of  the  Injury.   The  Commission 
does  not  recommend  adoption  of  the  AAR  proposal  to  place  this 
burden  on  the  shipper.   We  believe  forcing  the  shipper  to  show  the 
cause  of  loss  or  damage  is  an  Intolerable  burden. 
No-Fault 

iJo  change  is  recommended  in  terms  of  implementing  a  no-fault 
liability  concept.   Railroads  and  shippers  now  have  ample  freedom 
and  Incentives  to  design  and  implement  such  a  system  through 
contracts  and  to  allocate  the  cost  in  a  manner  agreeable  to  all. 
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V 

IV.   CONSTRAINTS  ON  LITIGATION  AND  RECOVERY 

The  remaining  seven  Issues  posed  by  the  Staggers  Act  concern 

the  laws  and  regulations  that  govern,  in  the''  absence  of  limitation 

by  contract,  who  may  sue  for  a  loss  and  damage  claim,  in  what 

courts,  within  what  time  limits,  and  how  much  can  be  recovered. 

This  section  takes  up  these  seven  issues  in  turn. 

(4)  .  Whether  venue  in  cases  arising  from  rail 
carrier  liability  for  damages  to  traffic 
.should  be  further  limited. 

Prior  to  the  promulgation  of  the  Staggers  Act,  a  claimant 

could  sue  a  carrier  in  any  forum  in  which  an  action  could  be 

brought.^/  The  new  provisions  of  section  11707(d)(2)(A)  limit 

venue  to  three  locales : 

(1)  Against  the  originating  rail  carrier  in 
the  judicial  district  in  which  the  point 
of  origin  is  located; 

(2)  Against  the  delivering  rail  carrier,  in 
the  judicial  district  in  which  the 
principal  place  of  business  of  the 
person  bringing  the  action  is  located  if 
the  delivering  carrier  operates  a  rail- 
road or  a  route  through  such  judicial 
district,  or  in  the  judicial  district  in 
which  the  point  of  destination  is 
located;  and 

(3)  Against  the  carrier  alleged  to  have 
caused  the  loss  or  damage,  in  the 
judicial  district  in  which  such  loss  or 
damage  is  alleged  to  have  occurred. 


■*■  •  /   Aaacon  Auto  Transport,  Inc.  v.  State  Farm  Mut.  Auto  Ins. 

Co.  .  537  P. 2d  b'4«,  654-55,  (1975)  ,  cert  den.  429  U.S.  1042  (1976). 
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The  parties  unanimously  assert  that  venue  should  not  be 
further  restricted.  *    . 

The  majority  of  the  parties  did  not  .-comment  in  any  detail  on 
the  present  venue  provisions;  those  who  did,  find  them  too  narrow, 
biased  in  favor  of  the  rail  carriers  and  perhaps  unlawful.  They 
see  the  amended  provisions  as  Inconvenient  and  as  not  accomplishing 
the  stated  legislative  goals.   Shippers  resent  the  limited  access 
to  state  courts.   SNFCC  asserts  that  the  above  "provisions  take 
away  the  constitutional  right  of  a  plaintiff  to  sue  a  defendant 
anywhere  the  defendant  chooses  to  do  business.  Maintaining  business 
offices  and  similar  activities  should"  subject  carriers  to  the 
service  of  process  in  those  states  and  therefore  their  courts. 
SUFCC  points  out  that  a  New  York  receiver  of  damaged  goods  that 
originated  on  a  southern  or  western  carrier  is  not  permitted  to 
sue  that  carrier  in  Hew  York  although  the  carrier  has  a  business 
office  there.  A  general  creditor  of  that  carrier,  however,  may 
sue  in  New  York.   SNFCC  further  asserts  this  right  of  election  is 
important  to  an  eastern  receiver  because  of  the  more  stable 
financial  positions  of  the  southern  and  western  carriers  vis-a-vis 
the  eastern  carriers.   Similar  contentions  are  made  by  the 
Chemical  Manufactures  Association  (CMA)  and  the  Fertilizer 
Institute. 

Section  117Q7Ca)(l)  defines  a  delivering  carrier  as  the 
'  carrier  performing  the  line-haul  transportation  nearest  the 
destination.  The  definition  does  not  include  a  switching  carrier 
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at  destination.  ^ SNFCC  states  that  some  claimants  will  not  be  able 
to  sue  carriers  In  their  own  courts  when  the  final  delivery  !>  ' 
made  by  a  switching  carrier.  *.'.  .  fnl'^. 

The  National;  ^all  Shipments  Traffic  Conference  (NSSTCjI^atid 
the  Drug  and  Toilet  Preparation  Traffic  Conference  (DTPTC)  refer 
to  the  remedies  available  to  a  carrier  allegedly  harmed  by  the 
plaintiff's  choice  of  forum.  The  federal  venue  provisions  in  28 
U.S.C.SS1404  and  1406  permit  the  transfer  of  cases  between  the 
federal  districts  not  only  for  improper  venue  but  -also  for  the 
convenience  of  rpiarties  and  witnesses-  or  in  the  interest  of 
Justice.  Likewise,  a  carrier  defendant  may  seek  dismissal  in  a 
state  court  on  the  common  law  grounds  of  forum  non  conveniens . 
Transportation  Indemnity  Service  argues  that  a  claimant  may  not 
know  where  the  damage  occurred  if  there  is  no  derailment  or  fire. 
One  of  the  reasons  for  the  Carmack  Amendment  was  to  relieve  the 
plaintiff  of  the  burden  of  determining  which  carrier  was  liable 
and  thus,  where  on  a  through  route  the  daunage  occurred. 

The  AAR  seeks  an  amendment  to  section  11707(d) (2) (A) (ill) 
stating  that  the  mere  allegation  of  carrier  negligence  will  not  be 
sufficient  to  subject  a  carrier  to  distant  Jurisdiction. 

ANALYSIS 

The  Congressional  discussion  of  the  amendments  to  Section 
11707  is  a  succinct  indication  that  because  existing  law  permits 
an  action  wherever  the  carrier  operates,  venue  is  "virtually 
uncontrollable  and  frequently  inconvenient. "^9/  Challenging  the 


12./     H.R.  Rep.  No.  96-1430,  86th  Cong.  2d  Session  103  (1980). 
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Staggers  Act  limitation  on  venue,  the  Commission's  Office  of 

Special  Counsel  points  out  that  the  origin  point  in  section 

11707(d)(2) (A) (1)  may  also  be  inconvenient  fj«"  the  carriers. 

Additionally,  the  site  of  the  alleged  daunage  in  section 

11707(d) (2) (A) (ill)  may  be  Just  as  inconvenient  as  before  the 

amendment  and  certainly  as  uncontrollable. 

As  discussed  below  under  issue  (6),  the  party  pursuing  a 

claim  may  be  the  shipper,  the  receiver,  or  a  third  party. 

Depending  on  when  title  to  the  goods  passes  and  the  nature  of  the 

shipping  practices,  it  may  be  appropriate  for  any  of  the  three 

parties  to  file  a  claim.   Thus,  it  would  be  very  difficult  to 

devise  a  set  of  statutes  that  provide  an  equitable  and  efficient 

forum  In  each  of  the  many  different  situations  that  can  arise. 

Ihe  Staggers  restrictions  appear  to  be  unduly  severe.  We 

recommend  that  the  current  restrictions  imposed  by  the  Staggers 

A<Jt  should  be  repealed. 

5)  Whether  rail  carrier  property  damage  cases 
should  be  subject  to  laws  other  than  Federal 
law. 

For  purposes  of  uniformity  and  certainty  in  cargo  liability, 
the  AAR  and  a  majority  of  the  shippers  favor  applying  only  Federal 
law.  AAR  notes  that  under  Federal  law  contracts  of  carriage  have 
statutory  force  and  effect.   Several  shippers  point  out  that  a 
majority  for  the  Carmack  Amendment  was  promulgated  to  end 
inconsistent  state  court  decisions. 

Other  shippers  prefer  the  use  of  both  state  and  Federal  law. 
CMA  states  that  rail  carrier  liability  has  always  been  and  should 
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t   contlrme  t^  be\the  subject  of  applicable  local,  state,  an4  Federal 
law.  SNPCG  fiofjs  merit  In  subjecting  carriers  to  laws  other- than 
Federal  lajf.  In  Brown  v.  American  Transfer*  f  Storage  Co».  6_5^J. 
S.W*  2d  j931  n980)>  ^  carrier  was  found  lla,b.le  for  treble  ^dam^es 
and  attorney's  fees  under  Texas*  Deceptive  Practices  Act»  The 
states  also  have  consumer  laws  to  protect  the  public  from 
unconscionable  contracts.  Western  Growers  Association  (WQA) 
contends  that  shippers  can  and  do  bring  actions  against  carriers  . 
under  state  1-aws  for  breach  of  contract  and  bad  faith 
negotiation.  ■"Cialmants  should  not  "be  denled'access  to  state 
courts  merely  because  railroads  are  the  defendants.  Westlnghouse 
asserts  that  Federal  courts  should  use  state  substantive  law  and 
federal  procedural  law. 

AAR  seeks  a  clarification  that  released  value  rates  (49 
U.S.C.  10730)  and  contracts  (^9  U.S.C.  10713)  are  to  be  governed 
only  by  Federal  Law.  Atchison,  Topeka  and  Santa  Fe  R.  Co.  (ATiSF) 
asks  that  the  Jurisdictional  amount  In  Federal  Courts  be  lowered 
from  $10,000  dollars  to  $3,000  for  purposes  of  cargo  liability. 

ANALYSIS 

Jurisdiction  today  is  concurrent  Jurisdiction  over  Interstate 
cargo  claims.  Section  11707(d)  provides  that  a  civil  action  may 
be  brought  In  a  district  court  of  the  United  States  or  in  a  state 
court.   However,  Federal  law  prevails. £0/  The  Commission  stated 
in  Loss  and  Damage  ,  supra,  at  589-90: 


£0/  Adams  Express  Co.  v.  Croninger .  supra. 
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Section  20(11)  of  the  act  provides  a  statutory 
cause  of  action  for  loss  or  damage  in  transit 
caused  by  a  carrier  even  though  the  statute.  In 
effect,  merely  recodifies  the  common  law  right. 
In  fact,  it  Is  sometimes  anomalously  c4lled  a 
right  under  the  Federal  common  law.   Carrier 
liability  is  determined  with  particular  reference 
to  Federal  Statutes  and  decisions,  and  the  undis- 
puted effect  of  these  is  that  although  a  carrier 
is  not  an  insurer  per  se,  it,  nonetheless,  ia       -  - 
fully  liable  for  damage  to  or  loss  of  goods  trans- 
ported by  it  unless  the  loss  or  damage  occurred  as 
a  result  of  one  of  the  e^ccepted  cases.   As  a 
consequence,  a  carrier  is  virtually  an  insurer  and 
the  Federal  law  summarily  Invalidates  carrier 
argumentS;-to- the  contrary-  unless  there  is  a  corre- 
lation of  the' defense  to  an  excepted  cause. 
Commodity  Credit  Corporation  v.  Norton  I67  P. 2d 
161,  164  (IS'JB).   Neither  the  decisions  of  State 
courts  which  may  be  to  the  contrary  ...  may  over- 
come this  governing  principle.  Missouri  Pac.  R. 
R^  V.  Elmore  &  Stahl.  377  U.S.  134  (1964),  rehear- 
Ing  denied,  377  U.S.  948;  and  Condokes  v.  Southern 
Pacific  Company.  303  P.  Supp.  II58  (D.  Mass. 
1968) .  Conflicting  interpretations,  therefore, 
would  have  to  be  resolved  In  the  Federal  courts. 

Since  Federal  law  prevails  claims  arising  under  section  11707 
are  "federal  questions"  and  the  provisions  of  the  Carmack 
Amendment  govern  exclusively,  regardless  of  whether  the  plaintiff 
asserts  a  federal  question.   The  right  of  removal  to  federal 
court,  however,  is  limited.   The  $3,000  threshold  established  in 
1914  for  removal  was  increased  to  $10,000  in  1978. 

A  110,000  minimum  was  required  to  originate  in  federal 
courts.   The  threshold  was  raised  to  eliminate  the  inconsistency 
between  removal  and  original  Jurisdiction.   Thus,  legislative 
hls.tory  of  Pub.  L.  95-486,  which  amended  28  U.S.C.  §1337  and 
§l445(b),  stated: 
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The  Carmack  amendment,  49  United  States 
Code'^20(ll),  and  28  United  States  Code  1337. 
provide  that  suits  may  be  brought  In  federal 
court  against  a  railroad  or  motor  carrier. 
However,  there  Is  no  provision  lh>  these 
statutes  that  assumes  that  the  court  will 
only  hear  substantial  claims.  This  Is  a 
basic  Inconsistency  with  dlverslt^'at^d 
Federal  question  Jurisdiction,  which  require 
a  $10,000  minimum  amount  In  controversy. 
1978  U.S.  Cong.  &  Adm.  News,  Page  3612 

A  new  Inconsistency  exists  now  that  Congress. has  recently 
removed  the  $10,000  threshold  for  original  Jurisdiction  In  federal 
question  case?.   (Pub.  L.  96-486.)   Today,  feder^  question  cases 
arising  under  .the  .Carmack  AmejidmVnt- are  treated  differently  from 
other  federal  question  controversies.  Moore's  Federal  Practice 
SO. 167 [4]  asks,  "Why  pick  on  Carmack  Amendment  cases  v^en  the 
balance  of  the  Interstate  Commerce  Act,  and  all  other  federal 
laws,  remain  free  of  the  over  $10,000  limitation?" 

The  Commission  reconnrends  removal  of  the  new  inconsistency  so 
that  Carmack  Amendment  controversies  can  be  handled  In  the  same 
manner  as  other  federal  question  cases.   Amending  28  USC  $1337  and 
§1445 (b)  would  be  consistent  with  the  Commission's  recommendation 
that  current  venue  restrictions  for  Carmack  liability  cases  be 
repealed.  We  see  no  overriding  Justification  for  the  disparate 
treatment  simply  because  the  defendant  Is  a  rail  carrier.  For  the 
exclusive  Federal  Jurisdiction  that  the  carriers  request.  Congress 
would  have  to  enact  legislation. 

As  to  AAR's  request  for  clarification  of  the  status  of  the 
applicable  law  relating  to  released  value  rates  and  contracts,  we 
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we  can  ascertain  no  legislative  Intent  to  alter  the  concurrent 
Jurisdiction.  Moreover,  regarding  contracts  *1|9  U.S.C.  10713(1)  (2) 
specifically  provides  for  either  State  or  Federal  court  Jurisdic- 
tion unless  the  parties  agree  otherwise. 

(6)  Whether  the  right  to  claims  should  be 
limited  to  either  the  shipper  or 
receiver  of  property. 

The  parties  concur  that  the  right  to  claims  should  not  be 
limited  to  either  the  shipper  or  the  receiver  of  p'roperty.   Often 
the  beneficial  owner  or  holder  of  the  title  to  the  goods  does  not 
appear  on  the  bill  of  lading.   NRMA  and  CMA  assert  that  such  a 
restriction  would  deprive  a  property  owner  of  the  right  of  redress 
and  that  this  constitutes  confiscation  of  property  In  violation  of 
the  due  process  requirements  of  the.  Constitution. 

AAR  states  that  a  carrier  should  b^  Qhligated  to  defend  only 
one  claim  on  any  one  contract  of  carriage.  The  party  who  recovers 
for  this  entire  loss  should  hold  the  proceeds  in  constructive  trust 
for  the  benefit  of  all  who  might  have  an  interest.   A  carrier 
should  not  be  compelled  to  pay  twice  for  the  same  loss  nor  defend 
multiple  lawsuits  for  that  one  loss. 

SNFCC  replies  that  many  consolidators  and  freight  forwarders 
find  it  difficult  if  not  impossible  to  file  only  one  claim  arising 
from  one  carload.   These  claimants  must  have  the  right  to  file 
additional  claims  when  they  receive  such  claims  from  individual 
shippers  owning  the  goods  in  the  consolidated  shipment. 
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Under  curc^ent  law,  as  stated  In  section  11707(a)(1),  a'  ' 

*'■ 

carrier  is^ "liable  to  the  person  entitled  to  recover  under 'the 
receipt  ;ox"hill  of  lading."  The  present  system  includes  tfiose  *iho 
have  an  Ihterest  in  the  goods.  ^ There  is  a  jdlistinction,  howeyer, 
between  who  may  file  a  claim  and  who  may  recover  on  a  claim.  The 
general  rule  is  that  the  person  who  bears  the  loss  is  entitled  to 
recover.  The  parties  urge  no  adteration  in  the  status  quo.. 

In  actued  practice,  however,  the  party  bearing  the  risk  of 
loss  does  not-  necessarily  file  a  claim  or  recover-.   For  example,  a 
large  shipper^ With  an  experienced  traffic  department  may  file 
claims  for  its  customers  as  a  courtesy' or  service. 

Under  the  common  law  the  risk  of  loss  generally  follows  the 

"title"  to  the  goods.  The  determination  of  the  passage  of  the 

title  to  goods  is  not  a  simple  ma,tter.   In  present  day  commercial 

practices,  sales  are  made  under  various  terms: 

F.O.B.  Place  of  Destination  -  When  the  term 
is  P.O.B.  destination  the  seller  must  trans- 
port the  goods  to  that  place  at  his  own  risk 
and  expense  and  tender  proper  delivery. 
Thus,  the  risk  of  loss  is  on  the  seller 
during  transit. 

P.O.B.  Place  of  Origin.  Section  2-319  of  the 
Uniform  Commerce  provides  that  where  P.O.B. 
origin  is  specified,  the  seller  turning 
transit  bears  the  risk  and  expense  of  putting 
the  goods  in  possession  of  the  carrier.  The 
risk  of  loss  is  on  the  buyer. 

F.A.S.  means  "free  along  side"  and  requires 
the  seller  to  deliver  the  goods  to  the  pier 
or  dock.   Risk  of  loss  remains  in  the  seller 
until  such  delivery  is  completed. 
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C.I.F.  in  a  contract  for  the  sale  of  goods, 
refers  to  "cost.  Insurance  and  freight,"  and 
means  that  the  price  Includes  the  freight  and 
surface  costs  to  the  named  destlnatlont  Risk 
of  loss,  however,  passes  to  the  buy.er  once 
the  seller  has  delivered  the  goodS"^  to  the 
carrier  at  origin,  prepaid  the  freight, 
obtained  Insurance,  and  mailed  the  shipping 
documents  to  the  buyer. 

C.  &  F.  another  common  shipping  term.  Imposes   ■  - 
the  ssime  obligations  on  the  seller  as  C.I.F. 
except  the  requirement  to  pay  for  Insurance. 
Augello,  W. ,  Freight  Claims  In  Plain  English. 
1979",  p.  21i». 

The  complfexlty  of  ascertaining  "When  title  passes  Is  so  great 
that  It  Is  often  necessary  for  the  parties  Involved  to  resort  to 
litigation  Just  to  determine  ownership  of  the  goods  at  a 
particular  time.  Often  the  party  holding  title  to  the  goods  Is 
not  named  in  the  bill  of  lading  or  receipt  although  that  party  Is 
entitled  to  recover  for  loss  and  dsunage .  _  _ 

Currently, J. the  doctrine  of  res  Judicata  prevents  splitting  a 
claim  into  individual  causes  of  action.   It  requires  all  grounds 
on  which  a  single  claim  is  based  to  be  asserted  and  Included  In 
one  action.   Failure  to  do  so  bars  a  separate  suit.  The  question 
is  what  constitutes  a  single  claim.   As  It  stands  now,  where  there 
is  loss  or  damage  to  a  consolidated  carload,  the  receiver, 
shipper,  or  each  owner  of  the  goods  can  sue  for  recovery.  Thus,  a 
person  with  a  beneficial  interest  may  maintain  an  action  against  a 
carrier  regardless  of  whether  some  other  person  has  an  interest 
also.   However,  recovery  will  bar  another  suit  stating  the  same 
cause  of  action.   The  plaintiff  who  fully  recovers  must  in  turn 
account  to  any  other  party  with  an  Interest. 
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It  does  n9t  appear  that  any  changes  are  necessary  with 

respect  to  who  may  file  a  claim.   The  parties  are  In  broad 

agreement  that  the  current  arrangement  is  equitable  and  works 

well. 

(7)   Whether  maximum  time  limits  should  be  Imposed 
on  the  filing  of  claims  with  rail  carriers 
and  the  courts. 

Stating  that  other  transportation  modes  have  shorter  claim 
filing  deadlines,  AAR  proposes  to  reduce  the  time  limits  for 
filing  claims  with  carriers  and  courts  to  six  months  from  delivery 
and  one  year  -from,  carrier '«  written  declination,  respectively.   It 
also  seeks  a  requirement  of  Immediate  notification  of  damage  upon 
delivery  so  the  carrier  may  inspect.  Under  their  proposal,  no 
lawsuit  could  be  brought  for  120  days  after  the  submission  of  the 
claim  to  the  carrier.   At  present,  AAR  alleges  that  some  shippers 
concurrently  file  claims  and  lawsuits.   Other  shippers  file  only 
lawsuits.  The  carriers,  are  then  compelled  into  premature,  expen- 
sive litigation.   They  assert  that  under  the  current  law  carriers 
are  forced  to  contend  with  these  untimely  filed  claims  because  the 
shippers  are  given  nine  months  to  file  their  written  claims. 

The  vast  majority  of  shippers  do  not  favor  a  reduction  in  the 
existing  time  limitations.   They  state  that  the  minimum  time 
restraints  of  section  11707(e)  are  now  used  by  the  carriers  as  the 
contractual  maximum.   This  section  provides  that  a  carrier  cannot 
Impose  by  rule  or  contract  a  period  of  less  than  nine  months  for 
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flllng  claims  or  less  than  two  years  for  bringing  a  civil  action. 
The  two-year  period  begins  to  run  with  the > disallowance  of  a  claim 
by  the  carrier.  Shippers  allege  that  they,  of ten  have  difficulty 
In  meeting  these  deadlines.  They  deny  allegations  of  any 
deliberate  plan  to  delay  filing  until  Just  before  the  time  limit. 
With  current  Interest  rates,  shippers  want  their,  claims  handled  as 
quickly  as  possible. 

Shippers  state  that  AAR's  reference  to  shorter  claim  filing 
times  under  the* Carriage  of" Goods  by  Sea  Act  is  misleading.  Under 
COGSA  there  are  time  limits  for  reports  of  loss,  not  for  damage 
claims.  SNPGC  asserts  that  the  carriers  have  rules  insisting  upon 
notice  of  damage  with  2M  or  'IS  hours  of  delivery  and  while  the  car 
is  under  load.  If  the  filing  times  are  reduced,  SNPCC  asks  that 
the  new  filing  deadlines  apply  only  to  "notice"  of  loss  or  damage, 
not  to  the  claim  Itself.  This  notice  would  relieve  claimants  of 
the  duty  to  file  formal- claim  documentation  sooner  than  is  now 
required  by  the  carriers. 

ANALYSIS 

Section  11707(e)  is  permissive;  It  establishes  minimum  but 
not  maximum  filing  times .£^/  The  shippers  assert  that  the 
carriers  use  this  section  to  Impose  maximum  filing  deadlines. 
Discovery  of  damage  or  loss,  investigation,  and  documentation 
requires  time.  Courts  have  held  that  the  purpose  of  claim  filing 


21/  See  Chesapeake  &  0.  R.  Co.  v.  A.  P.  Thompson  Mfg.  Co..  270 
TTS.  me   (1^25). 
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time  limits  Is  to  put  a  carrier  on  notice  of  potential    •-  _• 
liability. ^^/  However,  some  courts  have  held  a  claim  must  bei  a 
formal  demand  for  payment  with  the  requlalte  legal  language. ^3/ 
SNPPC  points  out  that  Canadian  bills  of  lading  have  no  requirement 
for  a  demand  for  payment. 

The  provisions  of  the  Carraack  Amendment  operate  to  supersede 
all  state  regulation  requiring  notice  of  loss  and  claim.   It  is 
not  unlawful  for  a  carrier  to  provide  for  a  longer  period  of  time 
to  file  a  claim  than  that  stated  in  section  117Q7(e).£^/  It  has 
been  held  that  where  a  lawf-ul  contract  provides  for  an  initial 
notice  of  loss  followed  by  a  subsequent  claim  for  damages, 
compliance  with  the  former  does  not  obviate  the  necessity  of  the 
latter. £2/ 

Under  ^9  C.P.R.  1005.5,  a  railroad  is  required  to  pay, 
decline,  or  make  a  firm  offer  of  settlement  within  120  days  after 
receipt  of  a  claim.   If  disposition  is  not  possible,  the  carrier 
may  make  a  written  status  report  after  120  days  and  every  60  days 
thereafter.   Shippers  state  that  they  experience  excessive  delay 
in  the  carriers'  processing  of  claims.   An  advantage  of  the 


22/  Mlnot  Beverage  Co.  v.  Minn.  &  St.  Louis  Ry.  Co.,  68  F. 
Supp .  293,  29b  (194b). 

23/  Delaware  L  &  W  Ry.  v.  U.S.,  123  F.  Supp.  579  (195'<). 

2^/  Productive  Tool  Corp.  v.  Pilot  Freight  Carriers.  Inc..  33 
NT  C.  App.  241,  234  SE.  2d  798  (1977). 

25/  Union  R.R.  Co.  v.  Denver  -  Chicago  Trucking  Co.,  126  Colo. 
.^1,  253  P2d  437  (1953). 


220 


V  -47-  ' 

present  ralnlmum  time  limits  is  that  the  principle  of  equitable 
estoppel  may  be  applied  by  the  courts  to  preclude  carriers  from 
using  such  time  limits  as  a  defense  when  th«y  have  improperly 

-x  .    ■ 

prevented  a  claimant  from  meeting  those  deadlines.*^"/ 

It  has  been  stated  that  no  general  rule  can  be  laid  down  as 

to  Just  what  constitutes  a  reasonable  time  for  giving  notice  of 

such  claim.  The  question  Is  largely  dependent  upon  the  particular 

circumstances  "of  each  case.  Including  such  factors'  as  distance  and 

facilities  for"  commviilcatlon,  as  well  as  the  nature  of  the 

shipment.   Whether  a  specified  time  limit  for  giving  notice  Is 

reasonable  Is  usually  a  question  of  fact  for  the  Jury  although 

that  may  be  deemed  in  some  Instances  a  question  of  law  for  the 

court .£^/  The   variety  and  complexity  of  shipping  transactions 

argue  against  any  shortening  of  the  current  time  limits  on  filing 

claims  and  instituting  litigation. 

(8)  Whether  the  prevailing  party  in  a  claims 

proceeding  should  be  awarded  attorneys  fees 
in  order  to  limit  needless  litigation. 

The  carriers  oppose  awarding  attorneys'  fees,  noting  that 

under  present  law  such  fees  may  not  be  awarded.   They  contend  that 

there  is  no  needless  litigation  since  less  than  .01  percent  of  all 

claims  (excluding  perishables)  result  in  litigation.  Whirlpool 

Corporation  and  Sea  Land  Service,  among  others,  feel  that  such  an 

award  may  encourage  litigation.^ 

26/  John  Morrell  &  Co.  v.  Chicago  R.  I.  &  P.  R.  Co.,  495  F.  2d 
III  (1974). 

27/  14  An.  Jr.  2d  Carriers  §580. 


221 


•  -48- 

A  majoril,^  of  the  shippers,  however,  favor  awarding 
attorneys'  fees  to  the  successful  party.  Transportation  Indemnity 
Service  states  that  claimants  frequently  aeobpt  less  than  100' 
percent  of  the  claimed  amount  In  settlement;because  the   ■:  -i 
costs  of  legal  fee  may  exceed  the  differences.  Frequently,  claims 
are  relatively  small  and  attorneys 'fees  are  prohibitive. 

Transportation  Indemnity  Service  states,  - 

Prom  both  a  practical  and  economical  standpoint, 
it  is  more  advantageous  for  the  railroad  to 
demand  a  formal  litigation  rather  than  agree  to 
voluntary  settlement.  .This  is  based  on  the 
carrier '-s-"Pre-Trial''  Conqiromlse  Settlements, 
which  usually  represent  at  the  most,  70t   to  oOJJ 
of  the  true  carrier  liability  or  claim  amount. 
Refusal  by  the  claimant  (plaintiff)  to  accept 
this  "Pre-Trial"  settlement  is  severely  looked 
upon  with  "dls-taste"  by  the  respective  court. 
On  a  claim  representing  $30,000,  exclusive  of 
cost  and  interest,  acceptance  of  a  75%   Pre-Trlal' 
Settlement  will  result  in  an  immediate  25)f 
Savings  ($7,500)  to  the  carrier,  regardless  of 
their  actual  liability.  The   claimant 
(plantlff),  after  legal  fees, -would  only  receive 
S^J  to  56X  recovery  on  the  actual  loss 
sustained.   This  3^%   to  5S%   would  be  exclusive 
of  the  claimant's  own  internal  administrative 
costs  prior  to  the  actual  filing  of  legal 
action. 

NSSTC  and  DTPTC  assert  that  since  a  claimant  is  forced  to  sue 

in  order  to  gain  access  to  carrier  records,  only  plaintiffs  should 

be  awarded  attorneys'  fees.   Some  shippers,  like  WOA,  believe 

awarding  attorneys'  fee  will  prevent  needless  litigation.   Several 

comments  refer  to  sections  11711(d)' and  (c),The  Household  Goods 

Transportation  Act  of  1980,  Pub.  L.  96-45'*,  which  awards 

attorneys'  fees  under  certain  circumstances  involving  a  dispute 

settlement  program. 


46-215  0-85 
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The  AAR  reports  that 

shippers  who  cannot  resolve  small*  claims  also 
have  available  to  them  the  rail  carrier's 
voluntary  arbitration  program  under  the  auspices 
of  the  American  Arbitration  Association  (AAA). 
In  the  period  of  time  that  this  program  has  been 
In  effect,  nearly  8  million  claims  have  been 
filed  by  shipper  groups,  and  amicably  resolved. 
Yet,  a  request  to  arbitrate  has  been  made  by 
both  carrier  and  shipper  in  only  129  instances. 

In  answer  to  this,  the  SNFCC  p.  18  alleges: 

the- arbitration  system  to  which  they.re^er  (AAA) 
is  not  mandatory  on  the.  railroads.   Any 
individual  railroad'may  refuse  to  arbitrate  any 
particular  claim  when  it  fears  an  adverse 
decision,  particularly  when  it  knows  that  the 
claimant  will  withdraw  the  claim  rather  than 
incur  the  expense  of  litigation. 

The  reply  statement  submitted  by  CMA  states:   "The  AAA, 
however,  is  not  bound  by  the  rules  of  the  court  and  is  comprised 
of  arbitrators  who  know  transportation  law  to  a  lesser  degree  than 
would  a  federal  Judge.   Ihls  is  born  out  by  the  fact  that  in  over 
k   years  only  h8   claims  have  actually  been  progressed  through  the 
full  arbitration  system  to  final  award." 

ANALYSIS 

In  Federal  courts,  attorneys'  fees  are  normally  not 
recoverable  in  an  action  for  loss  or  damage  to  an  Interstate 
shipment. ££/  However,  the  Federal  courts  have  equitable  power  to 
award  attorneys'  fees  where  appropriate  in  the  interest  of 


28/  Atlantic  Coastline  R.  Co.  v.  Riverside  Mils,  219  U.S.  186 
TT9IIT 


223 


-in- 
justice, as  where  the  losing  party  has  acted  in  bad  faith,   ' 
wantonly,  or  for  oppressive  reasons .£9/ 

There  Is  some  conflict  of  authority  as^'to  whether  attorneys' 
fees  are  allowed  even  under  state  statutes  which  purport  t6'  " 
authorize  attorneys'  fees.  See  37  A,L.R.  3rd.  1125.   There  are 
cases  where  the  awarding  of  attorneys'  fees  under  these  statutes 
is  upheld. 30/  others  have  found  such  awards  invalid  as  to  claims 
involving  interstate  freight. 31^/  Similarly,  there  is  conflict  of 
authority  as  to  whether  statutes  awarding  attorneys'  fees  only  to 
claimants  are  yalid.r  Some  courts  have  held  that  the  strong  public 
policy  to  protect  small  customers  or  shippers  does  not  offend 
equal  protection  rights. 3£/  Others  have  found  them  invalid. 33/ 

In  Loss  and  Damage,  supra,  the  Commission  agreed  that  the 
principal  purpose  of  allowing  courts  to  award  attorneys'  fees  was 
to  induce  carriers  to  pay  Just  claims  promptly,  citing  Pacific 


£9/  Miller  V.  Accon  AutK  Transporters.  Inc.  447',  P.  -Supp.  1201. 
H-all  V.  Cole  412  U.S.  1  (l$73). 

^/     Missouri.  K  &  T.  R.  Co.  v.  Harris.  234  U.S.  412  (1914); 
Struckland  Transp.  Co.  v.  Kool  Kooshlon  Mfg.  Co. .  194  N.W.  676 

11/  Southwestern  Motor  Transport  Co.  v.  Valley  Weathermakers. 
Inc.  ^27  S.W.  2d  597  (19baj.  Aaacon~Auto  transport.  Inc.  v.  Megna. 
2H5  So.  2d  64  (1973). 

32/   Smith  V.  Chicago.  P.  M.  &  0.  R.  Co..  157  N.W.  622  (I9I6) 
and,  Missouri.  K  &  T  R.  Co.  v.  Cade.  233  US  642  (1914). 

33/  Dewel  v.  Northern  P.  R.  Co.  170  P.  753  (1918)  Wilder  v. 
Chicago  &  W.  M.  R.  Co..  3B  NW  289  (I888).   See  73  A.L.R.  3d.  515. 
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Gamble  Robinson  Co.  v.  Minneapolis,  and  St.  L.  Ry.  Co«.  105  F. 
Supp.  791,  806-7  (1952).  However,  proposed  aaencliDents  to  the 
Carmack  Amendment  granting  attorneys*  f«e8/;hav«  not  been 
successful. 

Should  a  claim  reach  the  courts,  a  carrier  Is  given  the  right 
to  recover  from  another  carrier  any  amounts  paid  but  to  a  shipper 
on  the  second  carrier's  behalf  as  well  as  "the  amount  of  any 
expense  reasonably  Incurred  by  It  In  defending-  any  action  at  law" 
by  a  shipper."  Thts^ appears  to  Include  the  recovery  of  the  first 
carrier's  attorneys'  fee. 

The  question  posed  by  Congress  raises  the  presumption  that 
needless  litigation  has  occurred  In  the  past.   In  response  the 
comments  and  replies  liidlcate  that  only  a  very  small  percentage  of 
claims  actually  result  In  litigation.  .SNPCC  states  that  less  than 
.25>E  of  all  claims  filed 'against  carriers  have  resulted  In 
litigation.   Although  the  AAR  In  Its  Initial  cooments  elaborated 
on  the  "Boston"  problem.  Involving  a  disproportionate  number  of 
court  suits  as  compared  to  the  remainder  of  the  nation.  It  states 
at  page  41  of  its  reply,  "It  is  clear  that  there  Is  no  current 
problem  involving  needless  litigation."  The  AAR  in  its  initial 
comments  (p.. 58)  states,  "The   number  of  claims  placed  into 
litigation  has,  on  deregulated  shiixnents,  dropped  by  more  than 

95*." 

If  the  intent  of  the  words  "needless  litigation"  is 
interpreted  to  mean  frivolous  suits  or  suits  in  bad  faith,  it  does 
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not  appear  that^needless  litigation  exists.  Ttie   primary  chsclt  on 
needless  litigation,  as  explained  by  Northwest  Horticultural*  . 
Council,  is  the  shipper's  "penalty  of  paylflghis  own  attoztfky^'t 
fees  as  well  as  collecting  nothing  for  his  efforts"  (at  p.  5)*; 
It  is  instructive  to  note  that  the  prevailing  reason  that 
claimants  commence  court  action  is  the  inability  to  secure  needed 
information  from  the  carrier.  Several  comments  illustrate  this 
problem.  < 

J.?i   Stevens,  p.  6,  comments:   "it     - 
(litigation)  is  often  the  only  way  a 'claimant 
c£ui%ain  access  to  "carrier  records -of  the 
shipments." 

Phillips  Petroleum,  p. 6,  comments:   "since 
this  added  expense  may  be  the  only  recourse 
to  obtain  the  facts  and  evidence  in  the  sole 
and  exclusive  possession  of  the  rail 
carrier." 

Growers  and  Shippers  League  of  Florida,  p.  8, 
comments:   "In  the  consideration  of  claims, 
the  carriers  often  refuse  to^ disclose 
•  information  concerning  the  handling  of  the 
shipment  in  the  absence  of  litigation.  ■ 

-  Chevron  comments:   "When  litigation  is 
required  by  a  claimant,  the  cause  is  usually 
the  unwillingness  of  the  carrier  to  furnish 
documentation.  Information  solely  within  its 
possession." 

-  General  Motors,  p.  9  comments:   "Because  the; 
railroad  Is  normally  in  sole  possession  of 
the  facts  regarding  the  loss  and  damage  and  a 
shipper  may  be  forced  to  litigate  to  gain 
access  to  those  facts." 

Society  of  the  Plastics,  p.  l8,  comments: 
"In  light  of  the  fact  that  the  only  procedure 
whereby  a  shipper  can  obtain  the  information 
necessary  to  determine  the  validity  of  its 
claim  is  to  file  suit  against  the  carrier." 
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1     -    The  Fertilizer  Institute,  p.  19,  comments : 

V        "Very  oAten»  when  claims  are  not  settled,  it 
'         Is  due  to  the  carriers'  refusal  to  negotiate 

or  to  even  divulge  Information  relative  to 
^  the  claim." 

Plllsbury  Co.  p.  14  "Only  through  court 
action  can  the  carrier  be  required  to  allow 
access  to  Its  records."  •<' . 

Crown  Zellerback  Corp.  comments:   "Carriers 
often  refuse  to  release  facts  regarding  their 
handling  of  shipments  during  the  claim 
investigation  resulting  in  the  necessity  to 
commence  litigation. 

The  above  comments  suggest  that  "needless  litigation"  exists  when 
claimants  are  forced  to  pursue  court  action  in  lieu  of  a  rail- 
road' s  voluntary  disclosure  of  information. 

The  comments  of  the  shippers,  as  well  as  the  AAR,  clearly 
Indicate  that  court  action  is  not  a  satisfactory  alternative 
because  It  is  prohibitively  costly,  and  attorneys'  fees  reduce  the 
recovery  amount.   The  claimant  is  never  made  "whole,"  even  if  a 
favorable  court  Judgment  is  obtained.   -r.---. 

The  Household  Goods 'Transportation  Act  of  1980,  S.  1798, 
provides  for  the  payment  of  attorneys'  fees  \mder  certain 
circumstances  when  a  household  goods  carrier  does  not  have  an 
arbitration  mechanism  in  place.. 
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Section  7  of  this  Act,  amending  Section  11711  of  the 
Interstate  Sonmerce  Act  provides :^  "the  shipper  shall  be  awarded 
reasonable  attorney's  fees  if 

(1)  the  shipper  submits  a  claim  to* fhe  carrier 
within  120  days  after  the  date  the  shipment 
Is  delivered  or  the  date  the  delivery.  Is 
schediile'd,  whichever  Is  laterV  •  "" 

(2)  the  shipper  prevails  in  such  court  action; 
and 

(3)(A)  No  dispute  settlement  program  approved  under  - 
this  section  was  avallabe  for  use  by  the 
shipper  to  resolve  the  dispute;  or 

(B)  "a  decision  resolving  the  dispute  .waS"  not 
r-ender^d  under  A.  dispute  settlement  prograiii 
approved  under  this  section  within  the  period 
provided  under  subsection.  {b)(8)  of  this 
section  or  an  extension  of  such  period  under 
such  subsection;  or 

(C)  the  court  proceeding  is  to  enforce  a  decision 
rendered  under  a  dispute  settlement  program 
approved  undor  this  section  and  is  instituted 
after  the  period  for  performance  under  such  a 
decision  has  lapsed. 

The  House  Report  accompanying  the" Act  states: 

For  the  ^purpose  of  dlscoureiglng  shippers 
f rcan  filing-  nonmeritorious  claims  In  court, 
the  section  provides  for  the  award  of 
attorney's  fees  to  the  successful  carrier 
claimant  where  a  shipper  h£is  brought  court 
action  in  bad  faith  either  (a)  after  a 
decision  has  been  issued  under  the  program  Or 
(b)  after  a  shipper  has  instituted  a 
proceeding  under  the  program  but  before  the 
decision  has  been  rendered  within  the  time 
frame  or  extension  thereof  provided  under  the 
program. 

The  relevant  provisions  of  state  law 
will  apply  to  the  court's  discretion  for 
awarding  attorneys'  fees  to  either  the 
shipper  or  the  carrier  where  such  state  law 
is  consistent  with  the  provisions  of  this 
section. 


X- 
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It  Is  not  clear  vihether  the  award  of  attorneys'  fees  would 
Increase  or  decrease  litigation.   Ce^^talnly,  It  would  equalize  the 
barginlng  power  and  In  that  respect  it  would  Increase  the 
claimants'  ability  to  bring  suit  In  the  instances  when  numerovis 
legal  costs  would  otherwise  be  prohibitive.  AOn  the  other  hand, 
carriers  would  have  £in  Incentive  to  settle  these  claims  promptly 
and  equitably. 

The  Commission  has,  in  the  past,  supported  the  award  of 
attorneys'  fees  to  successful  claimants  on  the  premise  that:   (1) 
the  law  contemplates  that  the  shipper  be  made  "whole"  as  a  result 
of  loss  and  damage  caused  to  shipper's  goods  while  in  the  posses- 
sion of  the  carrier,  and;  (2)  that  carriers  would  be  givwi  the 
incentive  to  resolve  loss  and  damsige  claims  promptly  and 
equitably.   The  Commission  has  further  supported  and  initiated 
legislation  for  the  award  of  reasonable  attorneys'  fees  absent  an 
equitable,  efficient  and  inexpensive  arbitration  program.  The 
problems  faced  by  claimants  .with  loss  and  damage  claims  have  not 
changed  sufficiently  to  warrant  reversal  of  this  principle. 

We,  therefore,  recommend  legislation  providing  for  the 

payment  of  reasonable  attorneys'  fees  to  successfxil  claimants 

absent  an  equitable,  efficient  and  inexpensive  arbitration 

progrEira. 

(9)   Whether  excessive  attorneys  fees  are  awarded 
in  cases  under  11707  of  Title  49.  United 
States  Code. 
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The  parties  correctly  point  out  that  since  no  attorneys'  fees 

are  novK,  awarded  in  caaes  under  section  11707*  there  can  be  no 

excessive  awards.  There  Is  no  evidence  presented  as  to 

excessive  awards  under  any  state  statutes. 

(10)  Whether  claimants  should  Jbe   able  to 

recover  damages  in  excess'' of "  the  marlcet  ^^ 
value  of  the  conunodity  transported 
unless  liability  for  special  or  conse- 
quential damages  is  agreed  to  by  the 
carrier  in  unity. 

Many  of  the  comments  perceived  this  question  to  Involve  two 
issues.   The  first  is  a  tangential  one  pertaining  to  whether 
market  value -.Is  phe   proper_  measure  of.  general  dsunages.   The  ccoc -.d 
addresses  whether  carriers  should  be  liable  for  special  damage^:- 
and  under  what  circumstances. 

AAR  asserts  that  the  measure  of  general  damages  should  be  the 
actual  decrease  in  value,  the  origin  contract  prlce^  or  the  repair 
cost,  whichever  is  least.   The  carriers  state  they  should  not  be 
liable  for  special  or  consequentlar -damages.   They  contend  that 
with  the  freedom  to  contract,  they  may  accept  responsibility  to 
pay  special  damages  or  agree  to  any  other  provision.  As  long  as 
there  is  a  rate  structure  which  allows  Increases  to  cover  special 
circumstances  and  if  the  agreement  is  made  in  writing  at  the  time 
the  transportation  contract  Is  entered  Into,  then  the  measure  of 
damages  should  be  the  subject  of  negotiation. 
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The  majority  of  shippers  stated  that  general  damages  should 
not  be  restricted  to  market  value.   Other  measures  proposed  were 
market  value  plus  profit  lost,  or  plus  attorneys'  fees,  or 
replacement  cost,  invoice  value,  full  actual  costs,   or  making  the 
claimant  whole.  -i".  ■• 

The  shippers'  responses  vary  from  arguing  that  there  should 
be  no  special  damages,  or  that  they  should  be  applicable  only 
where  the  carrier  is  notified,  or  only  where  it  agrees  to  be 
bound. 

SNPCC  states  that  the  common  law  principle  is  that  the  owner 
be  made  whole  for  general  damages.   Thus,  the  carrier  would  be 
liable  for  the  difference  between  the  fair  market  value  of  the 
damaged  goods  at  the  time  of  delivery  and  the  fair  market  value  If 
delivered  without  damage.   However,  SNPCC  notes  that  market  value 
Is  not  the  sole  measure  of  full  actual  loss  and  is  not  generally 
applied  by  the  courts  where  it  is  shown  t^iat  another  method  is 
preferable.   F.J.  McCarty  Co.  Inc.  v.  Southern  Pacific  Co.,  428 
P.  2d  690,  (1970)  and  Great  A  &  P  Tea  Co.  v.  A^  T.  &  S.  F.  Ry. 
Co.,  333  F.  2d  705  (1964),  cert,  den.  379  U.S.  967  (1965).   SNPCC 
states  that  common  law  precludes  recovery  of  special  damages 
unless  specifically  agreed  to  by  the  parties.   It  claims  that 
since  carriers  are  not  liable  for  special  damages  under  present 
law,  no  legislation  is  required  to  protect  them  from  such 
payments . 
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ANALYSIS 

Full  actua^  loss  appears  to  be  the  preferred  measure  of 
damages  with  shippers.  This  was  the  measure  used  in  former 
section  20(11).   Because  Congress  felt  "full""  was  surplus  wording 
section  11707  now  reads  "actual  loss".   It  seems  clear  that  a 
plaintiff  should  not  be  in  a  worse  position  tham  if  there  had  been 
no  damage  or  loss.   Full  actual  loss  is  consistent  with  the  common 
•aw  principle  of  making  the  plaintiff  whole.   Limiting  the  measure 
oo  market  value  of  the  transported  commodity  would  preclude 
elements  considered  general  damages  by  some  courts.   These  include 
marginal  pr-oflt  oh-  some  costs",  labor,  administrative  overhead, 
freight  charges,  interest  and  replacement  costs. 3^/ 

The  fundamental  common  law  decision  in  this  matter,  Hadley 
v.  Baxendale,  156  Eng.  Rep.  145  (1845),  allowed  recovery  of 
general  damages,  defined  as  those  occurring  naturally  from  the 
breach  of  contract.   Damages  in  excess  of  this  could  be  awarded 
only  if  they  were  in  the  -contemplation  of  both  parties  as  probable 
consequences  of  a  breach.   In  other  words,  special  damages  were 
awarded  only  where  foreseeable,  since  the  contractor  could  refuse 
to  accept  the  contract  if  foreseeable  damages  were  too  great. 
Given  the  common  carrier  obligation,  this  analogy  may  not, 

J 

therefore,  be  appropriate. 


3^/  Vacco  Industries  v.  Navajo  Freight  Lines,  63  Cal.  App.  3d 
^2,  133  Cal.  Rpts.  528,  (197t)).  cert,  den.  4'31  U.S.  916  (1916). 
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Each  case  relies  on  Its  own  set  of  facts.   Courts  often  apply 
the  fair  market  value  measure  for  damages.   However,  other 
measures  have  been  utilized.  What  is  considered  "general  damages" 
may  vary  from  court  to  court.   Hence,  the  difference  between 
special  damages  and  general  dajnages  is  not  easy' to  define,  and 
varies  with  the  facts  and  circumstances  as  well  as  the  actions  of 
the  parties  in  each  particular  case. 

Perhaps  a  realistic  example  of  a  transportation  service  which 
possibly  would  involve  special  damages  will  be  helpful.   If  a 
large  company  were  building  a  new  plant  in  a  remote  section  of  a 
western  state,  an  enormous  logistic  exercise  is  necessary  so  that 
all  parts,  as  well  as  the  men  and  machines  to  assemble  the  plant, 
will  arrive  at  the  building  site  at  the  appropriate  time.   In  the 
absence  of  such  coordination,  highly  paid  engineers  might  be  left 
waiting  for  a  machine  part  to  arrive.  Because  of  this,  astute 
corporate  executives  have  industrial  traffic  managers  carefully 
pre-arrange  the  shipment  of  the  factory  components  so  that  the 
chances  of  a  foul-up  are  minimized.   Typically,  a  large  factory 
component  manufactured  in  the  east  and  shipped  west  would  require 
bridge  and  tunnel  clearances  as  well  as  the  procurement  of  special 
cars  whose  use  is  controlled  by  the  AAR. 

Nonetheless,  a  number  of  things  could  happen  to  the  shipment: 
Conceivably,  the  railroad  might  derail  the  car  and  totally  destroy 
the  machine.   In  the  meantime,  the  engineering  company  would 
continue  to  bill  the  receiver  for  its  equipment  and  men  even 
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though  they  were  doing  nothing.   It  could  also  cost  the  receiver 
large  sums  for  Ijls  own  labor  and  delay,  as  well  as  contractual 
costs  linked  with  arrival  of  the  machine.  So,  under  our  legal 
current  system  how  would  the  courts  deal  with "the  results  of  the 
derailment  and  could  some  of  the  damages  awarded  be  defined  as 
special  or  consequential? 

Courts  have  differed  on  whether  mere  notice  of  these  unusual 
circumstances  to  the  carrier  is  sufficient  to  hold  it  liable  for 
special  damages.   Some  courts  have  held  that  the  carrier  must 
agree  to  accept  the  special  conditions; 35/  others  "do  not  require 
agreement. 36/  The  latter  holds'  that  If  a  carrier  is  told  of  the 
special  significance  of  a  commodity  and  the  Importance  of  prompt 
delivery,  it  will  be  liable  for  loss  of  profit  due  to  unreasonable 
dispatch. 

Thus,  in  our  hypothetical  situation  a  court  could  hold  that 
the  extra  effort  expended  by  the  shipper  and  carrier  alike  In 
planning  routes,  obtaining  special  cars,  and  getting  bridge  and 
tunnel  clearances  was  sufficient  notice  to  the  carrier  of  the 
possibility  of  special  damages,  and  therefore  It  could  award  the 


35/  Globe  Ref.  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.S.  5^0  (1903). 
36/  L.  E.  Whltlock  Truck  Serv.  v.  Regal  Drilling  Co.,  33  P.  2d 
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receiver's  extra  labor  and  contract  costs  as  special  damages.  On 
the  other  hand,  another  Judge  guided  only  by  the  principle  of 
"making  the  plantlff  whole"  could  declare  these  extra  costs  as 
part  of  the  general  damages.  A  third  court  might  award  only  the 
cost  of  replacing  the  machine  by  strictly  construing  the  common 
law  to  require  a  written  statement  on  the  bill  of  lading. 

The  majority  of  courts  award  interest  as  an  ordinary  part  of 
damages. £^/  Typically  this  is  a  matter  left  to  the  discretion  of 
the  courts.^/  A  few  cases  state  that  no  interest  is 
allowable.^/  Incidental  damages  which  naturally -and  proximately 
arise  from  the  loss  or  injury  are  awarded.^"/ 

The  cost  of  replacement  is  not  deemed  to  be  special 
damages ^^/  nor  are  demurrage  charges  and  expenses  for  separating 


37/  Atlantic  Coast  Line  Ry.  Co.  v.  Roe,  118  So.  155,  96  Fla.  429 

TT928T: 

38/  West  Const.  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  210  S.W.  633, 
TTTl  Tenn.  342  (1919). 

39/  Fowler  v.  Davenport,  21  Tex  626  (also  see  14  Am.  Jur.  2d 
Carriers  §b47). 

40/  Campbell  Soup  v.  Darling  Transfer  Inc.  193  F-  Supp.  408. 

41/  Hycel  Inc.  v.  American  Airline  Inc.  328  F.  Supp.  190  (1971). 
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damaged  goods  from  undamaged. ^f/  However,  lost  profits  are 
awarded  only  tq_  the  extent  they  were  in  the  contemplation  of  the 
parties  at  the  time  the  contract  of  carriage  was  made. ^3/ 
Finally,  it  has  been  held  that  while  remote* or  speculative  damages 
are  not  recoverable'*'*/,  exemplary  damages  are  if  there  is  gross 
negligence  or  willful  breach  of  duty.'*^/ 

Simply  put,  then,  this  is  a  very  complicated  issue.  Since 
the  common  law  already  severely  limits  the  awarding  of  special  and 
consequential  damages,  any  new  system  superceding  it  would  require 
new  legislation.   However,  a  Judge  working  under  a  statutory 
prohibition  against  'special  dajnages  might  still  make  an  award 
larger  than  replacement  cost  because  he  perceives  the  extra  costs 
as  an  equitable  part  of  the  general  damages  which  should  make  the 
plaintiff  "whole."  Moreover,  it  is  difficult  to  conceive  of  any 
legislation  embracing  all  the  possible  circumstances  which  might 
occur  without  hamstringing  Judicial  discretion. 

In  sum,  we  find  that-  the  current  common  law  principle  that 
allows  the  courts  to  award  general  damages,  based  on  the  facts  of 
the  individual  case,  in  an   amount  that  makes  the  claimant  whole 
appears  to  work  as  well  as  any  system  can.   No  alternative  is  any 
more  fair  or  predictable,  or  more  capable  of  uniform  application. 


^/     Davis  v.  Clement  Grain  Co..  215  S.W.  5^5  (1923). 

^3/  Vacco ,  supra . 

^'^Z     Texas  Instruments  Inc.  v.  Branch  Motor  Exp.  Co.,  308  P. 
Supp.  1228  (1970),  aff'd,  432  P2d  564  (1970). 

45/     Scihroeder   v.    Auto  Drive  Away  Co.,    114    Cal .    Rptr.    22,    523 
P. 2d  662    (1974). 
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'^      V.   CONCLUSION 
Without  a  clear  Congressional  statement  to  the  contrary,  the 
Conunlsslon  will  continue  to  require  rail  carrlert  to  offer  full 
value  rates.  However,  the  Commission  wishes  to  ;polnt  out  to 
Congress  that  In  the  absence  of  market  dominance,  the  only  effect 
of  this  requirement  may  be  the  publication  of  excessively  high 
full  value  rates  in  those  cases  where  rail  carriers  choose  to  . 
limit  their  liability.   However,  where  market  dominance  exists, 
the  Commission  has  Jurisdiction  to  ensure  the  reas.on^leness  of 
the  total  transportation  package  offered.   Hius, 'where  the 
Commission  holds  Jurisdiction  over  rate  reasonableness.  It  can 
ensure  that  full  value  alternatives  are  not  offered  at  unrealistic 
rate  levels.  Hence,  we  do  not  recommend  that  the  requirement  that 
carriers  offer  full  value  rates  be  repealed. 

The  Commission  does  not  believe  a  comparative  negligence 
standard  should  be  adopted,  nor  that  the  burden  of  proof  now 
placed  on  the  railroads  should  be  altered.   Vfhlle  a  comparative 
negligence  standard  can,  theoretically,  yield  more  equitable 
results  than  the  current  standard,  in  reality,  the  apportionment 
of  damages  would  necessarily  be  arbitrary  and  would  be  burdensome 
on  the  court  system  as  well. 

The   Coramisison  does  not  recommend  a  no-fault  system,  nor  any 
changes  in  the  current  system  concerning  which  laws  apply,  who 
may  file  a  claim,  time  limits,  or  special  or  consequential  damage. 
We  'io,  howover,  recommend  that  the  Staggers  Act  limits  on  venue  be 
repealed,  that  the  $10,000  Jurisdictional  threshold  be  eliminated, 
and  that  attorneys'  fees  be  awarded  to  successful  claimants. 
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By  the  Commission,  Chairman  Taylor,  Vice  Chairman  Clapp,^  CommlBSloners 
Gresham  and  Gilliam.  Commissioner  Oresham  submitted  a  separate  expression. 


JAMES  H.  BAYNB 
(SEAL)  Acting  Secretary 
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SEPARATE  EXPRESSION  OF 
V      COMMISSIONER  GRESHAM 

There  are  at  least  three  portions  of  the  Commission's  study  on  which  my 
views  differ  to  some  extent  from  those  of  the  majority.    1^.  three  areas  which 
I  address  here  are  1)  elimination  of  the  venue  restrictions  Imposed  by  the 
Staggers  Act,  2)  full  value  rates,  and  3)  comparative  negligence  standards. 

1  am  not  adopting  the  majority's  position  on  removal  of  the  venue  restrictions 
because  I  believe  rt  Is  irresponsible  to  recommend  a  legislative  change  to  Congress 
unless  we  can  offeir  some  concrete  examples  of  problems  which  have  arisen  under 
the  existing  law.    If  we  have  no  concrete  examples  to  offer,  as  appears  to  be  the 
case,  we  owe  it  to  Congress  to  say  so.    This  the  majority  falls  to  do. 

I  disagree  with  the  study's  position  on  requiring  full  value  rates.    First, 
the  Commission  can  already  control  abuses  which  may  arise  In  the  market  dominant 
sector  pursuant  to  Its  maximum  .rate  setting  jurisdiction.    Second,  with  regard  to 
competitive,  non-market  dominant  traffic,  shippers  have  other  price-service  options 
available  to  them  and  can  readily  turn  to  other  sources  of  transportation  if  the 
railroads  ever  attempt  to  engage  in  abuses .    As  indicated  in  the  study,  there  has 
been  no  pattern  of  abuse.    The  railroads  have  not  used  unreasonably  high  rates  to 
discourage  the  use  of  full  liability  tariffs.    Perhaps  the  majority's  position  suffers 
from  a  failure  to  recognize  that  the  railroad  industry,  like  other  privately  owned 
businesses,  is  well  aware  that  you  do  not  succeed  financially  by  alienating  your 
customers.    The  majority  seems  to  have  ignored  the  realities  of  a  competitive 
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market  place.    Finally,  although  there  may  be  some  "negotiation  costs,  "  the  overall 
total  cost  to  both  carriers  and  shippers  may  be  reduced  through  negotiation,  a  gpal 
which  they  both  obviously  have  in  common.  ^ 

On  the  subject  of  a  comparative  negligence  standard,  1  believe  the  study  too 
hastily  dismisses  this  option.    The  study  Indicates  thait  use  of  a  comparate  negligence 
standard  probably  would  be  more  equitable.    However,  it  makes  no  effort  to  determine 
how  a  workable  system  of  applying  this  standard  might  be  developed.    This  standard 
is  applied  to  matters  arising  under  certain  other  laws .    Based  on  what  the  study  says 
about  the  actual  experience  under  these  laws,  the  process,  may  be  complicated. 
However,  that  does  "liot  mean  that  no  system  can  be  devised  which  is  workabk-,  fair 
and  much  less  complicated.    I  believe  we  were  obliged  to  give  more  thought  and 
effort  to  the  development  of  a  workable  solution,  rather  than  summarily  writing 
off  the  possibility  that  we  were  even  capable  of  developing  a  solution. 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,    D.C.    20S44 

WILLIAM   E     FOLEY  WILLIAM  JAMES  WELLER 

DIRECTOR  ,„„„  LEGISLATIVE  AFFAIRS 

December  7,  1983  officer 

JOSEPH  F    SPANIOL.  JR 
DEPUTY   DIRECTOR 

Honorable  Peter  W.  Rodino,  Jr. 
Chairman,  Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
2137  Rayburn  House  Office  Building 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

Mr.  Foley  has  asked  me  to  respond  to  your  letter  of  November  7,  1983,  requesting 
the  views  of  the  Judicial  Conference  on  H.R.  3919,  a  biU  to  repeal  the  amount  in 
controversy  requirement  in  certain  actions  arising  under  the  Interstate  Commerce  Act. 
We  appreciate  this  opportunity  to  comment. 

As  you  know,  the  Judicial  Conference  supported  repeal  of  the  jurisdictional 
amount  under  the  general  federal  question  statute,  28  UJS.C.  S1331,  enacted  in  1980.  At 
that  time,  the  Judicial  Conference  was  greatly  concerned  about  adding  substantial 
numbers  of  cases  that  have  minimal  amounts  in  controversy  under  specific  statutes.  One 
such  instance  that  Congress  concurrently  recognized  was  cases  arising  under  the 
consumer  product  safety  laws.  Pub.  L.  96-486,  S3(a),  94  Stat.  2369,  December  1,  1980, 
amending  Pub.  L.  92-573,  S23,  86  Stat.  1226,  October  27,  1972  (15  U.S.C.  S2072(a)) 
(retaining  $10,000  jurisdictional  amount  in  consumer  product  safety  cases). 

We  can  foresee  substtmtial  numbers  of  minor  cases  arising  under  S1337  provisions, 
relating  to  the  Interstate  Commerce  Act,  as  it  would  be  amended  by  the  bill.  One 
instance  of  a  large  number  of  non-joinable,  non-class  action  claims  for  small  amounts  of 
overcharging  in  shipping,  filed  in  a  single  district  court,  is  already  a  matter  of  record. 
This  group  of  cases  was  the  underlying  reason  for  imposing  the  $10,000  jurisdictional 
amount.  Pub.  L.  95-486,  S  9,  92  Stat.  1629,  1633,  October  20,  1978.   Federal  court 
resources  would  be  strained  further  than  they  are  today  if  the  courts  were  required  to 
handle  the  large  number  of  trivial  claims  that  would  arise  from  repeal  of  the 
jurisdictional  amount.  Accordingly,  the  Judicial  Conference  would  not  recommend  the 
enactment  of  this  measure. 

If  a  further  discussion  of  this  recommendation  would  be  useful,  please  let  me 
know. 


Sincerely, 


Leland  E.  Beck 
Counsel 
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SHIPPEBS  mmivu  freight  claim  comciL,  m. 

425  13th  Street,  NW,  Suite  915,  Washington,  OC  20004  ■  (202)  737-6444 
ROBERT  E.  REDDING,  Director  ot  Federal  Attair* 


Dispute  Resolution  Program  for  Shippers  and  Common  Carriers 

of  Property  (Other  than  Household  Goods) , 
Including  Conditional  Payment  of  Attorney's  Fees 


Table  of  Contents 


Need  for  alternative  dispute  resolution  program  for  cargo 
loss  and  damage  in  transportation,  including  conditional 
payment  of  attorney's  fees  by  shipper  plaintiffs  or  carrier 
defendants  in  litigation. 

1.  Congress  enacted  such  a  program  for  the  household  goods 
transportation  industry. 

2.  Interstate  Commerce  Commission  supports  !.ach  legislation. 


Submitted  by: 
Robert  E.  Redding 
Director  of  Federal  Affairs 
April  6,  1984 
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A.   Need  for  an  alternative  dispute  resolution  system  for 
cargo  loss  and  damage  in  transportation 

Although  long  sought  by  shipper  interests,  federal  legislation  has  never  been 
enacted  to  establish  an  alternative  dispute  resolution  program  applicable  to  conmion 
carrier  liability  for  loss  and  damage  of  cargo  in  interstate  commerce. 

In  addition,  attorney's  fees  generally  are  not  recoverable  in  actions  for  loss 
and  damage  claims  on  interstate  movement  of  cargo,  although  some  states  allow  them 
on  intrastate  traffic.  No  federal  court  is  known  to  have  awarded  such  fees  in  in- 
terstate actions,  except  in  the  exercise  of  its  equitable  powers,  where  appropriate 
in  the  interest  of  justice,  such  as  when  the  losing  party  acted  in  bad  faith,  wantonly 
or  for  oppressive  reasons.  Miller  v.  Aaacon  Auto  Transport,  447  F.  Supp.  1201 
(S.D.  Fla.  1978). 

Shipping  interests  have  previously  sought  legislation  designed  to  correct  an 
unduly  advantageous  position  of  the  carrier  in  claim  situations  by  the  enactment 
of  a  Federal  law  imposing  claimant  attorney's  fees  on  carrier  defendants  failing 
or  refusing  to  agree  to  the  arbitration  of  such  claims  (S.  1188,  95th  Cong.,  1st    '■  ' 
Sess.).   In  the  absence  of  such  a  law,  carriers  have  in  many  instances  used  dilatory 
tactics  to  evade  liability  for  their  negligence  or  to  force  acceptance  of  disallow- 
ances or  partial  payment  for  losses.   Shippers  have  frequently  been  forced  to  write 
off  transit  losses  rather  than  incur  the  substantial  expense  of  litigation,  or  accept 
unreasonable  settlements  rather  than  lose  the  use  of  money  tied  up  in  a  litigated 
claim. 

Thus,  the  carriers  in  such  instances  possess  an  unfair  advantage  over  shippers 
by  often  refusing  to  voluntarily  settle  a  lawful  claim.   In  many  cases,  the  ex- 
pense of  litigation  would  exceed  the  amount  of  the  claim. 

1.  Program  enacted  for  household  goods  transportation  industry 

In  1980,  Congress  enacted  an  arbitration  statute  for  tremsportation  claims 
relating  to  the  movement  of  household  goods,  by  adding  Section  11711  to  Title  49 
of  the  United  States  Code.  (Household  Goods  Act  of  1980,  P.L.  96-454,  October  15, 
1980;  Section  7  entitled  "Disputes  Settlement",  attached.)   This  law  provides  for 
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the  award  of  reasonable  attorney's  fees  incurred  by  successful  claimants  in  court 
litigation  by  household  goods  carriers  when  no  dispute  settlement  or  arbitration 
mechanism  was  made  available  to  the  claimant.  For  the  purpose  of  discouraging 
shippers  from  filing  nonmeritorious  claims  in  court,  the  new  law  also  provided  for 
the  award  of  reasonable  attorney's  fees  incurred  by  the  carrier  in  instances  when 
the  shipper  of  household  goods  brought  a  court  action  in  bad  faith.   House  Report 
96-1372,  September  23,  1980,  p.  13. 

The  need  for  cui  alternative  dispute  resolution  program  for  cargo  claims  of 
limited  amount  is  as  urgently  needed  today  as  it  was  needed  for  household  goods 
claims  in  1980.  As  is  the  case  for  many  household  goods  shippers  unfamilizir  with 
legal  principles,  there  are  more  shippers  of  Ccirgo  who  are  unsophisticated  in 
claims  and  Ccirrier  liaJsility  issues  than  those  vrtio  are  knowledgeable  in  these 
subjects. 

The  reason  is  that  the  administration  of  cargo  claims  rec[uires  paralegal 
training.  A  cargo  claim  is  a  legal  demand  for  damages  incurred  as  a  result  of  the 
Ccirrier 's  breach  of  the  tramsportation  contract  and  is  governed  by  the  common 
law  (which  is  expressed  in  court  decisions) ,  by  statutory  law  (such  as  the  Carmack 
Amendment  to  the  Inters-cate  Commerce  Ace  and  the  Bill  of  Lading  Act) ,  by  inter- 
national treaties  (such  as  the  Warsaw  Convention  concerning  air  and  the  Carriage 
of  Goods  by  Sea  Act  concerning  maritime  shipments) ,  by  federal  regulations  (such 
as  Interstate  Commerce  Commission  regulations  in  49  C.F.R.  1005),  by  carrier 
tariff  rules,  and   by  the  terms  and  conditions  in  bills  of  lading. 

Relatively  few  shippers  possess  the  training  necessary  to  fully  understand  and 
apply  these  principles.  Carriers,  on  the  other  hand,  generally  enT>loy  claims 
mamagers  who  sure  thoroughly  trained  and  experienced  in  the  law  of  carrier  liability. 
The  combination  of  superior  training  and  the  advantage  of  being  the  sole  possession 
of  the  information  alsout  the  facts  of  loss  or  damage,  deunaged  goods,  emd  the  funds 
necessary  to  pay  for  such  loss  and   damage  places  carriers  in  a  superior  bargaining 
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position  vis  a  vis  claimants,  particularly  in  the  face  of  expensive  litigation  to 
compel  payment.   This  condition  frequently  results  in  arbitrary  declinations  of 
carrier  liability  or  unreasonable  offers  of  compromise  on  lawful  claims. 
2.   Support  by  the  Interstate  Commerce  Commission. 
In  September  1981,  the  Interstate  Commerce  Commission  (Commission)  rendered  a 
report  to  Congress  concerning  various  aspects  of  carrier  liability  for  cargo  ship- 
ments by  rail.   In  this  report,  the  Commission  recommended  "legislation  providing 
for  the  payment  of  reasonable  attorney's  fees  to  successful  claimants  absent  an 
equitable,  efficient  and  inexpensive  arbitration  program."   In  reaching  this  decision, 
the  Commission  placed  substantial  weight  on  the  fact  that  the  prevailing  reason  for 
claimant  court  actions  against  carriers  is  the  inability  to  obtain  needed  infor- 
mation from  carrier  defendants.  A  number  of  shipper  comments  to  this  effect  were 
quoted  in  the  report,  including  the  following: 

**  Carriers  often  refuse  to  release  facts  regarding  their  handling 
of  shipments  during  the  claim  investigation,  resulting  'in  the 
necessity  to  commence  litigation. 

**  Only  through  court  action  can  the  carrier  be  required  to  allow 
access  to  its  records. 

**  Very  often,  when  claims  are  not  settled,  it  is  due  to  the  carriers' 

refusal  to  negotiate  or  to  even  divulge  information  relative  to  the  claim. 

**  When  litigation  is  required  by  the  claimamt,  the  cause  is  usually  the 
unwillingness  of  the  carrier  to  furnish  documentation,  information 
solely  within  its  possession. 

**  In  the  consideration  of  claims,  the  carriers  often  refuse  to  disclose 
information  concerning  the  handling  of  the  shipment  in  the  absence 
of  litigation. 

**  There  is  little  incentive  on  the  part  of  csurriers  to  compromise  claims 
disputes,  and  there  is  little  leverage  available  to  bring  this  about. 

■  Noting  the  recent  enactment  of  household  goods  legislation,  the  Commission 

found  that  a  similar  system  of  arbitration,  coupled  with  the  payment  of  attorney's 

fees,  would  equalize  the  bargaining  power  of  the  shipper/carrier  parties  and,  in 

that  respect,  it  would  increase  the  claimant's  ability  to  bring  suit  in  instances 
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when  numerous  legal  costs  would  otherwise  be  prohibitive.  On  the  other  hand,  the 

Commission  said  that  carriers  would  have  an  incentive  to  settle  these  claims  properly 

amd  equitably.   The  Commission's  report  concluded  as  follows: 

"The  Commission  has,  in  the  past,  supported  the  award  of  attorney's 
fees  to  successful  claimants  on  the  premise  that:  (1)  the  law  con- 
templates that  the  shipper  be  made  'whole'  as  a  result  of  loss  and 
damage  caused  to  shipper's  goods  while  in  the  possession  of  the  carrier, 
and  (2)  that  carriers  would  be  given  the  incentive  to  resolve  loss  cind 
damage  claims  promptly  and  equitably.   The  Commission  has  further 
supported  and  initiated  legislation  for  the  award  of  reasonable  attorney's 
fees  absent  an  equitable  efficient  and  inexpensive  abitration  program." 

It  is  of  interest  to  note  that  the  Commission  in  1981  took  other  action  to 
provide  for  the  award  of  attorney's  fees  to  parties  involved  in  Commission  ad- 
judications pending  as  of  October  1,  1981.   Rules  were  adopted  on  September  16, 
1981  to  implement  the  Equal  Access  to  Justice  Act,  a  law  passed  by  Congress  to 
require  federal  agencies  to  award  attorney's  fees  cind  other  expenses  to  certain 
parties  which  prevail  over  the  Federal  Government  in  certain  administrative  pro- 
ceedings. (P.L.  96-481,  94  STAT.  2325). 

The  Shippers  National  Freight  Claim  Council  (Council)  supports  the  enactment 
of  cargo  loss  and  damage  legislation  along  the  lines  of  that  enacted  in  the  House- 
hold Goods  Act  of  1980,  to  become  applicable  to  trucking  carriers,  freight  forwarders 
and  railroads. engaging  in  common  carriage  in  interstate  commerce. 

The  Covmcil  also  proposes  to  limit  the  application  of  such  legislative  remedy 
to  shipments  of  cargo,  the  value  of  which  is  $5,000  or  less,  inasmuch  as  there  is 
less  need  for  a  mandatory  arbitration  system  for  l£u:ger  claims. 
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CARGO  DISPUTE  SETTLEMENT  LEGISLATION 

Chapter  1  of  title  9,  United  States  Code,  is  eunended  by  inserting 
after  section  14  the  following  new  section  15: 
Section  15.   Dispute  settlement  program  for  common  carriers 

(a)  (1)   One  or  more  common  carriers  providing  transportation  of 
property  (other  than  collect-on-delivery  transportation  of  household 
goods  as  defined  in  49  U.S.C.  Section  10102  (10)  (A)) subject  to  the 
jurisdiction  of  the  Interstate  Commerce  Commission  under  subchapters 
I,  II  and  IV  of  chapter  105,  hereinafter  referred  to  as  the  Commission. 
Title  49  who  want  to  establish  a  program  to  settle  disputes  between 
such  carriers  and  shippers  concerning  the  transportation  of  such  proJ)erty 
may  submit  em  application  for  establishing  such  progrcim  to  the  Commission. 
Such  application  shall  be  in  such  form  and  contain  such  information  as 
the  Commission  may,  by  regulation,  require.   The  Commission  shall  re- 
view and  approve,  in  accordance  with  the  provisions  of  this  section,  .  r.  ■ 
each  application  submitted  under  this  subsection. 

(2)  The  Commission  shall  approve,  at  least  within  45  days  of  its 
filing,  any  application  to  establish  a  program  for  settling  disputes 
concerning  the  transportation  of  property  which  meets  the  requirements 
of  subsection  (b)  of  this  section. 

(3)  The  Commission  may  investigate  at  any  time  the  functioning 
of  any  program  approved  under  this  section  and,  after  notice  and  an 
opportunity  for  a  hearing,  may  suspend  or  revoke  its  approval  for 
failure  to  meet  the  requirements  of  this  section  and  such  regulations 

as  the  Commission  may  issue  to  carry  out  the  provisions  of  this  section. 
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(4)   This  dispute  settlement  program  shall  not  apply  to  shipments 
of  property  the  value  of  which  exceeds  $5,000  per  shipment. 

(b)   No  program  for  settling  disputes  concerning  the  trans- 
portation of  property  may  be  approved  under  this  section  unless  the 
program  is  a  fair  and  expeditious  method  for  settling  such  disputes 
and  complies  with  each  of  the  following  requirements  and  such  regula- 
tions as  the  Commission  may  issue: 

(1)  The  program  is  designed  to  prevent  a  carrier  from  having 
any  special  advantage  in  any  case  in  which  the  claimant  resides  or 
does  business  at  a  place  distant  from  the  carrier's  principal  or  other 
place  of  business. 

(2)  The  program  provides  for  adequate  notice  of  the  availability 
of  such  program,  including  a  concise  easy-to-read,  accurate  summary 
of  the  program  and  disclosure  of  the  legal  effects  of  election  to 
utilize  the  program.   Such  notice  must  be  given  to  persons  for  whom 
such  property  is  to  be  transported  by  the  carrier  before  such  property 
js  tendered  to  the  carrier  for  transportation. 

(3)  Upon  request  of  a  shipper,  the  carrier  must  promptly  provide 
such  forms  and  other  information  as  are  necessary  for  initiating  an 
action  under  the  program  to  resolve  a  dispute, 

(4)  Each  person,  authorized  pursuant  to  the  program  to  arbitrate 
or  otherwise  settle  disputes,  must  be  independent  of  the  parties  to 
the  dispute  and  must  be  capable,  as  determined  under  such  regulations 
as  the  Commission  may  issue,  to  resolve  such  disputes  fairly  and  ex- 
peditiously.  The  program  must  ensure  that  each  person  chosen  to 
settle  the  disputes  is  authorized  and  able  to  obtain  from  the  shipper 
or  carrier  any  material  and  relevant  information  to  the  extent  neces- 
sary to  carry  out  a  fair  and  expeditious  decision-making  process. 
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(5)  The  program  must  not  require  the  shipper  to  agree  to  utilize 
the  dispute  settlement  progreun  prior  to  the  time  that  a  dispute  arises. 

(6)  The  progreun  may  provide  for  an  oral  presentation  of  a  dispute 
concerning  transportation  of  property  by  a  party  to  the  dispute  (or 

a  party's  representative),  but  such  oral  presentation  may  be  made  only 
if  all  parties  to  the  dispute  expressly  agree  to  such  presentation  and 
the  date,  time,  and  location  of  such  presentation. 

(7)  Any  person  settling  a  dispute  concerning  transportation  of 
property  under  the  program  must,  as  expeditiously  as  possible  but  at 
least  within  60  days  of  receipt  of  written  notification  of  the  dispute, 
render  a  decision  based  on  the  information  gathered,  except  that,  in 
any  case  in  which  a  party  to  the  dispute  fails  to  provide  in  a  timely 
manner  any  information  concerning  such  dispute  which  the  person  settling 
the  dispute  may  reasonably  require  to  resolve  the  dispute,  the  dispute 
settler  may  extend  such  60-day  period  for  a  reasonable  period  of  time. 

A  decision  resolving  a  dispute  may  include  any  remedies  appropriate 
under  the  circumstances,  including  repair,  replacement,  refund,  reim- 
bursement for  expenses,  and  compensation  for  damages. 

(c)  Materials  and  information  obtained  in  the  course  of  decision- 
making process  to  settle  a  dispute  under  a  dispute  settlement  program 
approved  under  this  section  may  not  be  used  to  bring  an  action  under 
section  11910  of  Title  49. 

(d)  In  any  court  action  to  resolve  a  dispute  between  a  shipper  of 
property  and  a  common  carrier  providing  transportation  subject  to  the 
jurisdiction  of  the  Commission  under  subchapters  I,  II  and  IV  of  chapter 
105  of  Title  49  concerning  the  transportation  of  property  (other  than 
household  goods)  by  such  carrier,  the  shipper  shall  be  awarded  reasonable 
attorney's  fees  if — 
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(1)  the  shipper  submits  a  claim  to  the  carrier  within  9  months 
after  the  date  the  shipment  is  delivered  or  ,  in  the  event  of  non- 
delivery, within  9  months  plus  a  reasonable  time  for  delivery,  which- 
ever is  later; 

(2)  the  shipper  prevails  in  such  court  action;  and 

(3)  (A)   no  dispute  settlement  program  approved  under  this  section 
was  available  for  use  by  the  shipper  to  resolve  the  dispute;  or 

(B)   the  court  proceeding  is  to  enforce  a  decision  rendered  under 
a  dispute  settlement  program  approved  under  this  section  and  is  in- 
stituted after  the  period  for  performance  under  such  decision  has 
elapsed. 

(e)   In  any  court  action  to  resolve  a  dispute  between  a  shipper 
of  property  and  a  common  carrier  providing  transportation  subject  to 
the  jurisdiction  of  the  Commission  under  subchapter  I,  II  and  IV  of 
chapter  105  of  Title  49  concerning  the  transportation  of  property 
(other  than  household  goods)  by  such  carrier,  such  carrier,  such  carrier 
may  be  awarded  reasonable  attorney's  fees  by  the  court  only  if  the 
shipper  brought  such  action  in  bad  faith — 

(1)  after  resolution  of  such  dispute  under  a  dispute  settlement 
program  approved  under  this  section;  or 

(2)  after  institution  of  a  proceeding  by  the  shipper  to  resolve 
such  dispute  under  a  dispute  settlement  program  approved  under  this 
section  but  before  (A)  the  period  provided  under  subsection  (b)  (8) 
for  resolution  of  such  dispute  (including,  if  applicable  an  exten- 
sion of  such  period  under  such  subsection)  ends,  and  (B)  a  decision 
resolving  such  dispute  is  rendered  under  such  program. 
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CENTURY 


CENTURY  MFG.  CO. 

9231  PENN  AVENUE  SOUTH/MINNEAPOLIS.  MINNESOTA    55431  USA     TELEPHOfg^iaBM-^  iS©-  29-0970 


July  24,  1984 


jUL30t984 


The  Honorable  Peter  W.  Rodlno 
House  of  Representatives 
Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Congressman  Rodlno: 

In  my  position  as  Traffic  Manager  for  Century  Mfg.  Co.  It  Is  one  of  my 
responsibilities  to  stay  Informed  and  abreast  of  all  things  both,  local  tmd 
national,  that  have  an  Impact  or  bearing  on  our  company  and  the  distribution 
of  our  products.  To  help  us  In  that  objective,  we  are  members  of  the 
Shippers  National  Freight  Claim  Council,  Inc.  They,  In  turn,  have  brought 
to  our  attention  that  House  Bill  3919  Is  going  to  be  heard  on  August  8,  1984, 
In  front  of  the  House  Judiciary  SubcooBlttee  on  Courts,  Civil  Liberties  &  The 
Administration  of  Justice. 

As  I  understand  it,  the  main  thrust  of  this  bill  is  the  removal  of  the  $10,000 
minimum  value  requirement  for  litigation  in  the  Federal  courts  on  loss  and 
damage  claims  arising  out  of  shipments  handled  in  Interstate  commerce.  I  am, 
at  this  time,  asking  your  support  in  favor  of  passage  of  House  Bill  3919. 
Without  its  passage ,  there  is  an  Inconsistency  arising  on  cases  under  the 
Carmack  Amendment  that  are  currently  being  treated  differently  since  Congress 
recently  removed  the  $10,000  threshold  for  original  Jurisdiction  in  federal 
question  cases.  Why  pick  on  Carmack  Amendment  cases  when  the  balance  of  the 
Interstate  Coomerce  Act,  ani   all  other  federal  laws,  remains  free  of  the  over 
110,000  limitation? 

I  sincerely  hope  that  you  agree  with  me  and  will  take  steps  to  remove  this 
$10,000  threshold  and  reinstate  consistency  in  our  Federal  court  Jurisdiction. 

Very  truly  yours, 

MFG.  CO. 


.  Marsh,  Jr. 
Manager 


HM:Jb 


co:     Robert  B.  Redding 

Director  of  Federal  Affairs 


Our  Employees  Make  It  Happen 
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LEN NOX Industrlos  Inc. 


WESTERN  DIVISION 


HEATING  /  AIR  CONDITIONING 


"^*^^'^"^''  "'^  ,  ^"^  POST  OFFICE  BOX  ,3017-0 

,,  ^N  SACRAMENTO.  CA  95813 

/^V*  ^n  Telephone  (916)  361-2000 


SACRAMENTO  HEADQUARTERS  ^''  .'S^ 


July  25,  1984 


The  Honorable  Peter  W.  Rodlno 
U.S.  House  of  Representatives 
Room  2462  Raybum  House  Office  Bldg. 
Washlnton  D.C.   20515 

Dear  Mr.  Rodlno: 

This  letter  refers  to  Bill  H.R.3919  concerning  removal  of  the  $10,000 
litigation  limits  for  federal  courts.   There  is  definitely  two  sides  to 
this  problem.  Without  certain  limitation,  federal  courts  can  be  choked 
by  people  with  hurt  feelings,  whether  real  or  imaginary.   It  would 
appear  however,  that  if  others  are  not  restricted  in  use  of  federal 
courts,  singling  out  transportation  is  not  applying  Justice  in  an  even- 
handed  manner. 

As  a  former  Traffic  Manager  who  handled  $l!s  to  $2  million  in  freight 
bills  per  year,  I  never  had  occasion  to  file  a  claim  of  $10,000.   The 
largest  claim  I  have  ever  processed  is  $5,000.   (Most  claims  ranged  from 
$1,000  to  $1,500.)   In  this  respect,  from  a  shipper's  standpoint,  a 
$10,000  limitation  works  a  hardship. 

There  is  another  point  which  needs  to  be  considered.   Before  the  Motor 
Carrier  Act  of  1980,  shippers  had  a  strong  ally  in  the  Interstate 
Commerce  Commission.   I  used  them  on  many  occasions  to  get  problems  off 
"dead  center"  which  had  been  stymied  for  long  periods  of  time.   Today 
however,  the  ICC  is  reluctant  to  become  involved  in  controversies 
between  shippers  and  carriers.   Controversies  either  have  to  be  settled 
between  the  parties  by  negotiation,  or  else  through  the  courts. 

From  a  shipper's  standpoint,  it  would  be  extremely  helpful  to  have  a 
knowledgeable  person  in  a  judicial  role,  able  to  easily  resolve  areas  of 
disagreement  in  an  Impartial  manner.  He  do  have  arbitration  panels. 


STUTTGART,  4R   .  SACHAMENTO.  CA   .  DECATUB,  GA   •  DES  MOINES.  lA   •  MARSHALLTOWN.  lA   •  COLUMBUS,  OH    •  FORT  WORTH.  TX 
IN  CANADA    CALGARY.  ALBERTA   .  TORONTO.  ONTARIO  •  IN  EUROPE    BASINGSTOKE.  ENGLAND   •  CHOISV  LE  ROI,  FRANCE    •  VELDHOVEN,  NETHERLANDS   •  EGELBACH,  WEST  GERMANY 
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which  certainly  have  value.  It  seems  however,  that  a  knowledgeable 
federal  source  outside  of  an  arbitration  panel  for  the  lower  dollar 
controversies  in  interstate  traffic  would  be  helpful. 

Sincerely, 

LENNOX  INDUSTRIES  INCy 


BOB  BAKER 
Administrative  Aide 

cc:   The  Honorable  Howard  L.  Berman 
The  Honorable  Carlos  J.  Moorhead 
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THE 

NATIONAL 
INDUSTRIAL 
TRANSPORTATION 
LEAGUE 

Suite  410 

1090  Vermont  Avenue,  NW 
Washington,  DC  20005 
(202)  842-3870 


DmMdF.KuMr 

0»n«r«|  Man*o«r 

Traffic  and  Distribution 
Continental  Can  Company.  Inc 
71 1  Joris  Boolevard 
Oak  Brook.  IL  60521 

VICEPK8I06NT 


Director  of  Traffic 
Coll  Industnea  inc 
PO  BoxBB 
PittatHjrgfi.  PA  15230 

TItEASURCR 


Aaaistani  Qaneral  Counsel, 
Tranaportallon  and 
Communications 
Saara.  Roabuck  and  Company 
Suite  B02 

1 21 1  Connecticut  Avenue.  NW 
Weshington.  DC  20036 


BOARD  OF  DIRECTOnS 


Director  of  Transportation 
Kerr-McQae  Corporation 
PC  80x25861 
Oklahoma  City.  OK  73125 

VICCCHAimiAN 
M)AHO  OF  DIRECTORS 
•John  W.  LJnd 
Olrvctor-Corporats 

Physical  DIStnbutlon 
Coming  Ql«n  iMorM 
PO  BOK  158 
Coming.  NY  14930 


Office  of  the  Executive  Vice  President 


July  26,  1984 


The  Honorable  Robert  W.  Kastenmeier 

Qi  airman 

Subcommittee  on  Courts,  Civil  Liberties  and  the 

Administration  of  Justice 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
2137  Raybum  Office  Building 
Washington,  DC  20515 

Dear  Chairman  Kastenmeier: 

The  National  Industrial  Transportation  League  respectfully  requests  your  sup- 
port for  legislation  assuring  that  freight  claims  and  liability  issues  have  the  same  access 
to  the  courts  as  do  routine  business  matters.  This  legislation,  H.R.  3919,  is  scheduled 
to  be  considered  shortly  by  your  subcommittee. 

The  League  is  a  voluntary  organization  of  shippers,  shippers'  associations, 
boards  of  trade,  chambers  of  commerce,  and  other  entities  concerned  with  freight  ser- 
vices of  all  modes.  It  is  the  only  nationwide  organization  representing  shippers  of  all 
sizes  and  commodity  lines  using  all  modes  of  transportation  to  move  their  goods  in  in- 
terstate and  international  commerce.  Our  members,  directly  or  indirectly,  are  respon- 
sible for  the  routing  of  about  80%  of  the  country's  commercial  freight. 

H.R.  3919  would  include  civil  claims  for  cargo  liability  under  the  reforms  that 
were  extended  to  other  types  of  federal  civil  claims  in  Public  Law  96-486.    This 
law  removed  the  $  1 0,000  minimum  damage  requirement  for  seeking  relief  under  28 
use  1331.  We  believe  that  this  bill  would  promote  uniformity  in  the  appUcation  of 
justice,  and  benefit  all  segments  of  the  transportation  community,  including 
consumers. 


JAMES  E.  BAROEY 

EXECUTIVE  VICE  PRESIDENT 

JOHN  A.  HcQUAlO 

ASSISTANT  TO 
EXECUTIVE  VICE  PRESIDENT 

U.  J.  F10CC0 

DIRECTOR  OF  LEGISLATIVE 
COMMUNICATIONS 

DONNA  VANCf  SKOMSTON 

DIRECTOR  OF  PUBLICATIONS 

MCOLEV.WIUfNZ 

DIRECTOR  OF  COMPUTER 
AND  SYSTEMS  DEVELOPMENT 


CHtmn  1.  aasoo 

DIRECTOR  OF  MEMBER 
SERVICES 


We  thank  you  for  this  opportunity  to  present  the  views  of  the  shippers,  and 
look  forward  to  working  with  you  and  your  subcommittee  to  enact  this  reform  into  law. 

Sincerely, 


'      Barnes  E.  Hartley 

Executive  Vice  President 


JEB:sac 


46-215   O 


85-9 
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SUBARU  of  AMERICA,  INC. 

7040  Central  Highway         PENNSAUKEN.  NEW  JERSEY  081 09 
Telephone  (606)  488-8S00         Cable:  Mabosan         Telex:  83-4S82 
DIRECT  DIAL  NUMBER:  (609)  488- 


July  27,  1984 


Congressman  Peter  W.  Rodino,  Jr 

Rayburn  House  Office  Building,  Room  2462 

Washington,  DC    20515 


Dear  Congressman  Rodino : 

As  a  member  of  the  transportation  community  I  seek  your 
support  to  approve  H.R.  3919  to  remove  the  $10,000 
minimum  value  requirement  for  litigating  in  the  Federal 
courts  on  loss  and  damage  claims. 

Thank  you. 

Very  truly  yours, 


John  Graham 

Domestic  Traffic  Manager 


JG:sbb 

cc:   Joanne  Welde 
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The  Pillsbury  Company 

PILLSBURY  CENTER 
MINNEAPOLIS,  MINNESOTA  55402 


July  31,  1984 


The  Honorable  Peter  W.  Rodino,  Jr. 
The  United  States  House  of  Representatives 
Rayburn  House  Office  Building 
Washington,  DC  20515 

Re:  H.R.  3919,  Proposed  Removal  of  the 
$10,000  Minimum  Value  Requirement 
for  Litigating  Transportation  Loss  and 
Damage  Claims  in  the  Federal  Courts 

Dear  Mr.  Rodino: 

The  Pillsbury  Company,  a  food  company  with  production,  distribution,  and 
marketing  facilities  throughout  the  United  States,  effects  extensive 
utilization  of  the  transportation  services  of  the  Nation's  railroads  and  motor 
carriers. 

Transportation  claim  issues  are  an  integral  part  of  the  total  service 
provided  by  these  carriers.  The  preponderance  of  claim  instances  are  in  the 
less-than-$10,000  category. 

Pillsbury  is  a  member  of  the  National  Industrial  Transportation  League 
and  the  Shippers  National  Freight  Claim  Council,  Inc.  Both  of  these 
organizations  are  seeking  passage  of  this  legislation. 

The  Pillsbury  Company  supports  these  efforts  for  a  change  in  the  current 
law. 

Sincerely, 


EJM/p 


j'.'niClARY  COMMITTEE 
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GLENN  M.  ANDERSON 

32d  DimticT.  Caufonma 

29  Ravbunn  House  Office  Buii^ini 
Washincton.  DC.     ZOStS 
::  (202)  Z25-M74 


300  LoNa  Beach  Bom-EVajki 

(P.O.  Box  2349) 
LOMS  BCAOt.  CAUFOItNIA     90801 

TELirMONC.  (213)  S46-272I 


PLTASE  ADDRESS  REPLY  TO  MVi 

a   WASHINGTON  OFFICE 
0   LONO   KACH  OFFICE 


Congrefifg  of  tfje  Winittti  States 

J^ou6t  of  J^epreiSentatibeiet 
VaasOtingfrn.  S.C.    20515 


August   8,    1984 


TRANSPORTATION 
I    CHAIRMAN,  SURFACE 

TRANSPORTATION   SUBCOMMITTEE 
'    MEMBER.  AVIATION  SUBCOMMITTEE 
I    MEMBER.  WATER  RESOURCES 

SUBCOMMITTEE 


MEMBER.  FISHERIES  AND  Wll_OUFE 

CONSERVATION  AND  THE    

ENVIRONMENT  SUBCOMMITTEE 
MEMBER.  MERCHArrr  MARINE 
SUBCOMMITTEE 

MEMBER.   PANAMA   CANAU/OUTER 

CONTINENTAL  8HEI-F  SUBCOMMITTEC 


MEMBER.  CONGRESSIONAl.  PORT 

CAUCUS 

MEMBER.  CONORESSIONAl.  SHIPYARD 

COALITION 

MEMBER,  PUBLIC  SHIPYARD 

COALITION 

MEMBER.   CONGRESSIONAL  TRAVtt. 

AND  TOURISM   CAUCUS 

MEMBER.  FEDERAL  OOVEIU^MCKT 

•■MVICC  TASK  FORCE 


Honorable  Robert  W.  Kastenmeier 

Chairman 

Subconunittee  on  Courts,  Civil 

Liberties  and  the  Administration 

of  Justice 
Conunittee  on  Judiciary 
U.S.  House  of  Representatives 
Washington^  D.C. 


Deal 


rman: 


I  understand  that  your  Subcommittee  will  hold  a  hearing  on 
August  9,  1984  on  H.R.  3919,  a  bill  to  remove  the  present 
requirement  in  Title  29  of  the  U.S.  Code  of  a  minimum  amount  in 
controversy  (i.e.,  $10,000,  exclusive  of  interest  and  costs) 
before  lawsuits  could  be  filed  in  the  Federal  District  Courts 
concerning  cargo  loss  and  damage  in  common  carrier  transportation. 

Mr.  Chairman,  I  would  like  to  express  my  strong  support  for 
the  enactment  of  this  bill. 

Our  court  system  should  be  accessible  to  people  who  want  to 
settle  disputes,  and  generally  it  is.   But  in  cases,  the  Federal 
court  system  is  actually  closed  to  those  who  want  to  bring  such 
claims  before  it.   Why  is  that?   Is  there  a  fear  the  courts  will 
be  clogged  down  with  frivolous  claims?   It  seems  unlikely  that  one 
would  pay  the  legal  fees  required  to  take,  for  example,  a  $5,000 
dollar  claim  to  Federal  court  unless  it  was  with  some  confidence 
that  he  was  going  to  win  the  case. 

While  there  are  those  who  would  argue  that  a  shipper  has 
the  recourse  of  taking  his  claim  before  a  state  court,  this  I 
would  assert  is  'a  little  like  playing  Russian  Roulette  with  a 
50-chambered  pistol  and  25  bullets.   You're  taking  your  chances 
and  the  results  are  dictated  by  no  forces  understood  by  man. 


rPWIWIl-B-OWP***!!  MAOB  WITH  i«ecY«teo 
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In  1980  the  Congress  and  the  President  approved  legislation 
which  eliminated  a  similar  $10,000  requirement  applicable  to 
federal  questions  generally.   That  being  the  case,  how  can  we 
justify  the  retention  of  this  burden  on  shippers  concerned  about 
substantial  legal  questions  associated  with  cargo  loss  and  damage? 
We  should  have  amended  Title  28  in  this  respect  in  1978.   We  are 
overdue  in  correcting  this  mistake  in  1984,  an  action  that  will 
benefit  shippers,  carriers  and  consumers. 

I  hope  the  Subcommittee  will  report  H.R.  3919  favorably  and 
support  its  approval  by  the  full  Judiciary  Committee  and  on  the 
House  floor. 

Best  regards. 


Mr.  Moor head 
Mr.  Rod i no 
Mr.  Fish 


RSON 
Congress 


GMA/ws 
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COMMITTEES 

WILLIAM  F.  CLINGER,  JR.  PUBLIC  WORKS  and 

23IID  OlsraiCT.  PENNSYLVANI*  TRANSPORTATION 

SUBCOMMITTEE  ON  ECONOMIC  DEVELOPMENT 

1122LO»owoiiTMBuil.0.NG  CLOtttrTtS^fil     Ol     lllC     (HltlltO     8yl3l*B  SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

12021225-6121  ^^       »  '' 

•m,     . ,^    _»    a>»^«««>«M*n«-ih««y  SUBCOMMITTEE  ON  WATER  RESOURCES 

..T.,c,„»c.,  J^ou«  Of  »epre£(entatiljesi  government  operations 

3i6IZe:I,..et  Waitinffton.  S.C.  20515  ="»^°"To"«°on^X"«"ir?"'""'^ 

STATt  COLUGt,  PEMM9VLVANI*  16801 

,0.41  238-1776  SUBCOMMITTEE  ON  ENVIRONMENT.  ENERGY 

'         '  AND  NATURAL  RESOURCES 

wArZr:vr°:365  *"^^   ^'    ^^^^  subcommittee  on  legislation  and 

W«««EN.  Kti.NS»iv»mA   .0000  national  SECURITY 

(814)  7  26-3910 

Hon.  Robert  W.  Kastenrteier 
Chairman 

Subccrndttee  on  Courts,  Civil  Literties 
and  the  Administration  of  J\:istioe 
Cotmittee  en  the  Judiciary 
U.S.  House  of  Itepresentatives 
Washington,  DC  20515 

Dear  Mr.  Chaintian: 

on  September  19,  1983,  I  introduced  H.R.  3919,  a  bill  to  amend  Title  28, 
liiited  States  Code,  to  remove  the  existing  requirement  of  the  minimum  amount 
in  controversy  (i.e.,  $10,000,  excl\asive  of  interests  and  erects)  before 
lawsuits  could  be  filed  in  tte  Federal  District  Courts  relative  to  cargo 
loss  and  damage  in  transportation. 

TMs  bill  was  referred  to  the  Ccnmittee  on  the  Judiciary  and  is  scheduled 
for  hearing,  I  understand,  on  August  9,  1984,  before  your  Subccttmittee. 

I  introduced  this  bill  to  remove  the  $10,000  floor  because  of  my  belief  that 
there  is  no  real  opportunity  to  build  case  law  in  this  field  to  give  a  clear 
and  consistant  sense  of  direction  to  potential  litigants  in  these  cases.  Access 
to  the  Federal  courts  shoxild  be  broadened,  as  is  the  case  today  for  all  other 
federal  qtestions  vAiich  are  subject  to  no  such  requirement. 

TJie  bill  will  help  shippers,  carriers  and  consumers.  It  will  serve  the 
goal  of  providing  a  "fair  trial"  under  a  uniform  national  body  of  law  to  all 
litigants.  At  the  sane  time,  it  will  not  add  unduly  tottie  caseload  of  the 
federal  courts.  Although  tte  average  valije  of  cargo  claims  for  loss  and  damage 
in  corpon  carriage  is  below  the  $10,000  level,  it  should  be  clear  that  only 
those  cases  vrfiich  stand  en  solid  legal  footing  would  be  brou^t  under  the 
hri^t  li^t  of  scrutiny  in  our  Federal  District  Courts. 

Accordingly,  I  hope  the  Subccimdttee  will  report  H.R.  3919  favorably  and 
Svpport  its  approval  by  the  full  Judiciary  Ccnmittee  and  on  the  House  floor. 

With  best  regards, 

[loerely. 


WTT.T.TAM  F.    CUNdlR,    JR. 

Member  of  Congress 

oc:  Mr.  Moorhead 

Mr.  Rodino 
Mr     Fish 

THIS  STATIONERY  PRINTED  ON  PAPER  MADE  WITH  RECYCLED  FIBERS 
WPC/jt 
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C^t>ii^rf»  (.ij  til.'  I  Idled  *>1;U»- 
Huii.^t^  of  Ht'p/vseiitaliXfs 

Bruce  A.  Morrison 

Mf  mi^'r  of  i.mtfTf^^ 
Third  Dislnrt.  toniirctirul 


4.-57  Cannon  Huust  Oiluc  HuiKJuii; 
X^ashington,  DC  20515 
Telephone:  (202)  225-3661 


October   22,    1984 


Mr.    William    E.    Foley 

Director 

Administrative  Office  of  ' 

the  U.S.  Courts 
Washington,  D.C.   20544 

Dear  Mr.  Foley: 

On  August  9,  1984,  you  presented  testimony  on  behalf  of  the 
Department  of  Justice  in  a  hearing  convened  by  the  House 
Judiciary  Subcommittee  on  Courts,  Civil  Liberties,  and  the 
Administration  of  Justice.   Mr.  William  Welder  of  your  staff 
appeared  in  person  on  your  behalf. 

Included  in  this  hearing  was  H.R.  3919,  a  bill  to  amend  the 
Judicial  Code  to  remove  the  amount-in-controversy  requirement 
for  certain  actions  involving  common  carriers.   In  your  prepared 
testimony  you  addressed  this  bill  and  stated  that  the  Department 
of  Justice  would  not  recommend  its  enactment. 

Some  questions  remain  about  the  claims  you  made  at  the  hearing. 
Could  you  please  have  your  staff  review  such  testimony  and  send 
me  a  response  to  the  attached  questions. 

Thank  you  very  much  for  your  cooperation. 

Sincerely, 

BRUCE  A.  MORRISON 
Member  of  Congress 
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House  (»i  Rrpre.sentativeji 


437  Cannon  House  Oftice  Buildin<; 
Wasiiington.  DC  20515 
Telephone:  (202)  225-3661 


Bruce  A.  Morrison 

Member  of  Conpres!^ 
Third  Distnrt.  Connecticut 


October  22,  1984 


Mr.  Dennis  Mull  ins 
Deputy  Asst.  Attorney  General 
Office  of  Legal  Policy 
Department  of  Justice 
Washington,  D.C.   20530 

Dear  Mr.  Mullins: 

On  August  9,  1984,  you  presented  testimony  on  behalf  of  the 
Department  of  Justice  in  a  hearing  convened  by  the  House 
Judiciary  Subcommittee  on  Courts,  Civil  Liberties,  and  the 
Administration  of  Justice. 

Included  in  this  hearing  was  H.R.  3919,  a  bill  to  amend  the 
Judicial  Code  to  remove  the  amount-in-controversy  requirement 
for  certain  actions  involving  common  carriers.   At  least  half  of 
your  prepared  testimony  addressed  this  bill.   You  stated  that 
the  Department  of  Justice  opposes  the  enactment  of  this 
legislation. 

Some  questions  remain  about  the  claims  you  made  at  the  hearing. 
Could  you  please  have  your  staff  review  such  testimony  and  send 
me  a  response  to  the  attached  questions. 

Thank  you  very  much  for  your  cooperation. 

Sincerely, 


'^RUCE  A 


^  /^^n 


MORRISON 
Member  of  Congress 
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QUESTIONS  PC«  MR.  MULLINS 


1.  Please  refer  to  your  testimony  at  page  2  v*iere  you  quote  frcm  a 
Senate  Coiinittee  report  of  1977  regarding  the  Carmack  Anendment 
cases  filed  in  the  Federal  District  Court  of  Massachusetts.  In 
1975,  according  to  this  report,  3,122  freight  damage  clainns  were 
filed. 

In  the  testimony  of  Mr.  Foley,  the  i^^pendix  B  statistics  indicate  that 
a  total  of  10,422  cases  were  pending  (I  assvme  on  June  30,  1975),  of  v^iich 
6,677  "Connerce"  cases  were  pending,  vAiatever  they  may  include.  If 
these  n\x±)ers  are  accurate,  can  you  explain  the  basis  for  the  statement 
in  the  report  that  "on  June  30,  1975,  Carmack  Ament3ment  cases 
represented  64  per  cent  of  the  pending  cases  in  [the  federail  district 
court  of]  Massachusetts . . . " ? 

2.  On  page  11  of  your  testimony  you  discuss  the  subject  of  conflicts 
among  different  state  courts  and  state  that  " . .  .we  do  not  find  that 
Carmack  AmeixJment  litigation  is  troubled  by  interjurisdictioncd 
differences  to  any  unusual  degree." 

Would  you  please  explain  the  basis  for  this  finding?  On  vAiich 
state  court  decisicxis  in  the  Carmack  Amendment  field  do  you  rely? 

3.  Your  testimony  relies  tvdce  (pages  5  and  7)  on  cases  arising  under 
state  laws.  Isn't  this  irrelevant  to  the  issue  of  Carmack  cases 

becavise  Carmack  cases  arise  under  federal  law,  the  Interstate  Cannerce  Act? 

4.  On  page  9  of  your  testimony,  you  state  that  "...the  number  of  Carmack 
Amendment  cases  brought  in  state  court  hcis  always  been  far  greater 

than  the  niitiber  brought  in  federal  court "  Please  provide  the 

statistics  sijpporting  this  oonclusion. 

5.  On  pages  2  and  15  of  your  testinony,  you  refer  to  a  1975  hearing  on 
S.346  before  the  Suboomiittee  on  Improvements  in  Judicial  Machinery 
of  the  Senate  Comvittee  on  the  Judiciary.  I  assume  you  have  extra 
copies  of  the  transcript  of  this  hearing  and  would  appreciate  your 
forwarding  a  copy  to  roe. 


Bruce  A.  Morrison,  M.C. 
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98th  congress 
IST  Session 


H.R.313 


To  provide  that  the  United  States  District  Court  for  the  Judicial  District  of  New 
Jersey  shall  be  held  at  Paterson,  New  Jersey,  in  addition  to  those  places 
currently  provided  by  law. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Januaby  3,  1983 

Mr.  Roe  introduced  the  following  bill;  which  was  referred  to  the  Conunittee  on 

the  Judiciary 


A  BILL 


To  provide  that  the  United  States  District  Court  for  the  Judicial 
District  of  New  Jersey  shall  be  held  at  Paterson,  New 
Jersey,  in  addition  to  those  places  currently  provided  by 
law.  "^ 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  last  sentence  of  section  110  of  title  28,  United 

4  States  Code,  is  amended  to  read  as  follows:  "Court  shall  be 

5  held  at  Camden,  Paterson,  Newark,  and  Trenton.". 

O 


263 


ROBERT  A.  ROE 

Btm  OfiTurcT.  New  Jebsev 
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TRANSPORTATION  COMMITTtG 
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€onznii  of  tfie  tHniteb  ^tatesl 

J^ouit  of  Slepre£(entattbe{( 
UflKtimston.  B.C.  20515 

August   1,    19  84 


washington  office; 

Room  2243 

Ravbuhn  house  Office  Building 

202-226-6751 

DISTWCT  OFFICES: 

Law  Building 

66  Hamilton  Street 

Room  102 

Paterson.  New  Jersey  07606 

201-523-6162 

US  Post  Office  Bloc. 

22  North  Sussex  Street 

Dover,  New  Jersey  07B01 

201-32B-7413 

16B  Boonton  Road 

Wayne,  New  Jersey  07470 

201-6S6-2077 


Hdhorable  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
2137  Ray  burn  HM 
Washington,  D./!.   20515 

Dear  Mr 


Think  you  for  the  opportunity  to  present  information  in 
suppbrt  of  my  bill  H. R.  313,  to  provide  that  the  U.S.  District 
Cojirt   for  the  Judicial  District  of  New  Jersey  may  be  held  in 
Paterson,  in  addition  to  those  places  currently  designated. 
I  have  been  introducing  this  measure  for  quite  some  time  and 
am  pleased  to  see  it  receive  the  subcommittee's  consideration. 

The  need  for  H.R.  313  was  recently  highlighted  in  a  front 
page  article  in  the  July  9,  1984,  New  York  Times,  entitled  "U.S. 
Courts  Being  Swamped  By  Cases  in  New  York  Area".   I  have  enclosed 
a  copy  of  this  article  and  would  appreciate  it  being  made  a  part 
of  the  record. 

A  quote  from  the  above  article  sums-up  the  need  for  H.R.  313: 

"The  consequences  for  the  public  in  the  Federal 
courts  have  been  'more  delay,  an  inability  to 
give  full  attention  to  some  of  the  more  difficult 
cases  and  a  strong  pressure  from  the  appeals 
courts  to  keep  people  out  of  the  Federal  court 
system, '  said  Jack  B.  Weinstein,  chief  judge  of 
the  Federal  Court  for  the  Eastern  District  of 
New  York.  .  .  In  addition  three  of  the  courts  - 
those  for  the  Southern  and  Eastern  Districts  of 
New  York  and  the  Federal  Court  that  covers  all  of 
New  Jersey  -  badly  need  more  space,  their  officials 
say.  " 
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Page  2 

This  requirement  of  more  space  was  ably  expressed  by  Mr.  Allyn 
Lite,  the  Clerk  of  the  Federal  District  Court  in  New  Jersey: 

"The  district's  main  courthouse  in  downtown 
Newark  is  already  ' crowded  to  the  point  of 
discomfort,'  he  said,  and  a  planned  annex  is 
not  likely  to  be  completed  until  at  least 
1988.   Yet  the  court  expects  to  add  more 
judges  to  its  Newark  bench  well  before  then, 
Mr.  Lite  noted. 

At  the  district's  Camden  site, 'we  don't 
have  an  extra  square  inch  to  move, '  he  added, 
although  there,  too,  the  court  intends  to 
install  another  judge  as  soon  as  more 
appointments  to  the  district  are  made." 

Additional  space,  however,  is  not  the  only  reason  I  intro- 
duced H.R.  313.   As  can  be  seen  from  the  enclosed  letter  from 
the  Honorable  Joseph  A.  Falcone,  the  Passaic  County,  New  Jersey, 
Prosecutor,  which  I  would  also  like  to  be  made  a  part  of  the 
record,  considerable  costs  could  be  saved  by  local  law  enforcment 
agencies  if  H.R.  313  were  enacted. 

It  is  difficult  to  anticipate  the  costs  associated  with 
designating  Paterson  as  the  fourth  city  in  New  Jersey  where  the 
Federal  District  Court  would  meet,  especially  when  initial  outlays 
are  considered  against  savings  resulting  from  Judicial  adminis- 
tration and  a  revitalised  downtown  Paterson.   It  has  become 
apparent,  however,  that  extra  space  in  the  present  locations  is 
not  the  sole  answer. 

Paterson  is  in  the  center  of  northern  New  Jersey's  commerce. 
It  is  the  Passaic  County  seat  and  at  the  h\ib  of  three  state  highways, 
thus  being  easily  accessible  to  the  thousands  of  northern  New 
Jersey  residents  who  find  it  difficult  and  costly  to  get  to  Newark. 

In  view  of  the  above  I  would  strongly  urge  the  subcommittee 

to  give  H.R.  313  its  most  careful  -  and  favorable  -  consideration. 

I  would  also,  of  course,  be  happy  to  provide  any  additional  infor- 
mation. 

With  all  good  wishes. 

Sincerely, 
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Contlmitd  From  Page  Al 


personnel  and  quartera  at  a  time  of 
swelling  dockets.  Federal  Judges  are 
beginning  to  sound  like  many  of  their 
state  and  local  counterparts,  who.  In 
cities  like  New  York,  have  been 
plagued  by  such  problenu  far  Idnger. 

The  consequen^cfl  for  the  public  In 
the  Federal  courts  have  been  "more 
delay,  an  Inability  to  give  full  attention 
to  some  of  the  nwre  difficult  cases  and 
a  strong  pressure  from  the  appeals 
courts  to  keep  people  out  of  the  Federal 
court  system. ■*  said  Jack  B.  Wetnsteln. 
chief  ludge  of  the  Federal  Court  for  the 
Eastern  District  of  New  York. 

Chief  Judge  Constance  Baker  Motley 
of  the  Federal  Court  tor  the  Southern 
District  of  New  York  said.  "You  can't 
spend  as  much  time  as  you  might  od 
some  of  the  Important  cases. " 

She  added:  "There  Is  the  pressure  to 
get  rid  of  cases,  this  emphasis  on 
speed.  I  haven't  heard  talk  aoout  qual- 
ity for  a  long  time." 

In  addition  three  of  the  courts  — 
those  for  the  Southern  and  Eastern  Dis- 
tricts of  New  York  ar>d  the  Federal 
Court  that  covers  all  of  New  Jersey  ~ 
badly  need  more  space,  their  officials 
say. 

Growing  Federal  clvlt  litigation  In- 
cludes suits  by  Federal  agendes  to 
curb  noncriminal  violations  of  Federal 
law  and  cases  In  which  the  agencies 
themselves  are  being  sued  for  pur- 
ported wrongs. 

People  and  buslnesaes  also  go  to  Fed* 
eral  court  to  sue  each  other  or  to  sue 
local  and  state  governments  for  r^ 
puted  deprivation  of  rlghu  or  benefits 
protected  by  Federal  laws  or  the  Con> 
BtltuUon.  Suits  Involving  itata  legal 
Issues  can  also  be  brought  In  Federal 
ctKirt  If  the  litigants  are  tracn  different 
sutea. 

Sodal  Seonity  Caaoa  Rising 
In  all  tour  Federa)  court  districts  In 
New  York  and  In  the  New  Jenm  dis- 
trict, officials  say  that  the  surge  m  liti- 
gation over  Social  Securliy  disability 
benents  is  a  key  part  of  Ote-lncreaseB 
they  are  struggling  with.  Actkns  by  in- 
dividuals flgiung  denial  or  termina- 
tion of  disability  oerteflts  have  mount- 
ed, the  officials  say,  as  the  Gov«nt- 
ment  In  recent  years  has  pursued 
tougher  policies  In  handling  claims  (or 
such  benefits. 

Noting  the  700  dlsaUUty  beneOt 
cases  now  In  the  Federal  District  Court 
b)  New  Jersey,  Allyn  Ute.  the  derk  of 
court,  said:  "It's  19  percent  of  oar 
pending  dvU  caseload.'* 

In  Connecticut,  Sylvester  Markow- 
-skl.  clerk  of  the  Federal  district  cover- 
ing all  of  that  sute,  dted  the  lawsuits 
by  workers  who  reported  being  banned 
by  asbestos  while  employed  at  slilp> 
yards.  "By  tvpe,  It's  pitibably  the  larg- 
est." he  satd  of  the  more  than  900  as- 
bestos actloQS  awaiting  resohition  In 
hlscourt. 

In  the  Northern  District  of  New 
York,  an  Increase  la  state  prisoners  in 
recent  years  has  contributed  tt>  a  "bar- 
rage" of  petitions  seddng  Federal 
Court  review  of  sute  convlctloaa,  sa' ' 
Joseph  Scully,  the  clerk  of  that  court. 

Such  petitions,  which  are  dasslfled 
as  dvtl  litigation,  account  for  a  con- 
spicuous portion  of  the  Incr^aao  in  bis 


"l*«ii|i>'mUii)||ijjiMtWti>i|l  district,  along  with  the  Social  Security 
i,t,;iT?|k..^pro-;;:Tr..i^^  disability  case 


cases  and  civil  rights  suits, 
he  said.  The  same  categories  of  cases 
were  cited  by  the  Western  District's 
clerk,  John  K.  Adams. 

More  Room  Is  Sou^ 

Crsmped  quarters  are  a  key  concern 
among  some  court  administrators. 

"It's  frtistratlng  and  depressing.** 
Mr.  Ute.  the  cleric  of  the  District  Court 
In  New  Jersey,  said  of  two  of  the  ihrpe 
buildings  his  court  occupies. 

The  district's  main  courthouse  in 
downtown  Newark  Is  already 
"crowded  to  the  point  of  discomfort, 
he  said,  and  a  planned  annex  la  not 
likely  to  be  completed  until  at  least 
198S.  Yet  the  court  expects  to  add  more 
Judges  to  Its  Newark  bench  well  before 
then,  Mr-  Ute  noted. 

At  the  district's  Camden  site,  "we 
don't  havt  an  extra  square, liich  to 
move,"  he  added,  although  there,  too, 
the  court  Intends  to  Install  another 
judge  as  soon  as  more  apmtntments  to 
the  district  are  made.  The  district's 
third  site  Is  In  Trenton. 

Similarly  In  New  York's  Southern 


District,  officials  complain  about  seri- 
ous constrictions  In  their  landmaiji 
lV30*i  courthouse  In  Foley  Square  In 
lower  Manhattan.  In  the  Eastern  Di^ 
trict,  officials  say  the  court  desper- 
ately needs  to  take  over  more  of  the 
space  In  its  courthouse  In  downtown 
Brooklyn,  part  of  which  now  bouses  ol- 
flees  of  the  Internal  Revenue  Service.  • 

In  another  aspect  of  court  expansioOi, 
the  Eastern  District,  which  embraces 
Brooklyn,  Queens,  Staten  Island  aifd 
Long  Island,  is  seeking  to  open  -a 
branch  In  Suffolk  Countv  A  steadily 
growing  portion  of  the  district's  case- 
load origuiates  In  Suffolk,  according  to 
RlcbanfH.  Weare,  the  district  execu- 
tive. 

The  Suffolk  branch  would  mark  an- 
other step  In  the  growing  Federal  CoUrt 
presence  In  the  suburbs  of  New  Yort. 
Last  fall  the  Southern  District,  the  btg- 

eest  and  busiest  Federal  court  district 
I  the  nation,  opened  a  brarKh  In  White 
Plains.  In  addition  to  ManhatUn.  (his 
district  covers  the  Bronx  and  West- 
chester. Rockland,  Orange,  Dutchess, 
Putnam  and  Sullivan  Counties. 

New  York's  Western  District  holds 
court  In  Buffalo  and  Rochester,  and  the 
Northern  District  holds  proceedings  In 
Albany.  Syracuse,  Auburn.  Blnghan- 
toaandUttoL 

The  single  district  covering  Connect- 
lout  has  courts  in  Bridgeport.  Hartfofd 
and  New  Haven,  with  a  courtnxni 
available  In  Waterbury. 

New  York  Districts  Hnrttaig      ; 

In  the  three  states,  iww  Federal  dyil 
and  criminal  cases  have  Increased 
moat  steeply  In  New  York's  Northern 
District,  where  the  actions  soared  f40 
percent  from  1978  to  last  year.  In  tifat 
time  the  aimual  level  of  743  new  cases 
rose  to  1.784.  Meanwhile  autboriijed 
tudgesldps  In  the  district  have  rlseo 
fioro  two  to  three  since  1978. 

As  a  result,  "there's  a  year  to  two- 
year  wall"  for  civil  cases  to  come' to 
trial  In  the  district,  said  Mr.  ScuHy.  the 
court's  dork. 

The  smallest  Jump  In  new  cases, -44 
percent,  was  In  the  Southern  District, 
where  yearly  filings  rose  from  7,275  in 
L978  to  10.441  in  1983.  The  number  of  Au- 
thorized judgeships  there  has  not  tn- 
d  since  1971,  officials  said;  It  ^ 
mains  at  27.  with  three  of  the  seats  now 
vacant. 

That  court's  problems  are  further 
complicated  by  the  fact  that  Its  Ju^ 
diction  Indudes  Matahattaa  and  New 
York  aty'B  llnanctal  district.  Qflet 
Judge  MtMley  said. 

Natlonalty  new  cases  tn  Federal  Dl»> 
trict  Courts  rose  60  percent  from  197|  to 
last  year,  according  to  the  Admlnistra- 
Uve  Office  of  tba  United  States  Coi^ 
in  Washington.  But  the  rise  was  en- 
tirely in  dvU  cases,  which  Jumped 
nearly  73  percent  to  242,000  last  year. 
New  criminal  cases  totaledjuvt  tmAer 
3S.000  in  1978  and  again  In  1083. 

James  Macklin,  executive  asslst^t 
director  of  the  administrative  office, 
said  that  reasoos  tor  the  gnmth  in  bti- 
gatlon  Included  Government  poUcfes, 
such  as  tougher  disability  beueflt  .re- 
quirements and  new  laws  extentflng 
Federal  rights.  The  new  rights  include 
reqt^ements  for  truth  In  wndlng  ^ 
occupational  safety. 

Some  experts  say  the  calendar  could 
be  Bignincantly  thinned  If  tba  courts 
were  so  longer  required  to  hear  c^es 
in  which  the  only  ground  for  Fedarvl 
lurlsdictloa  was  that  the  parties  «^ 
from  different  sutes.  But  others  op- 
poae  this,  saying  It  would  simply  t^$x» 
such  cases  Into  already  overbordaoed 
state  cburts. 

Mr.  Macklin  said  a  shoruge-  of 
Judges  was  a  problem  in  most  of  iBelna- 
tioo's  Federal  district  courts.  He  said 
there  were  currently  919  authorl^ 
district  Judgeships,  10  of  them  vacant, 
and  189  senior  district  Judges  —  JuilsU 
who  have  readwd  retirement  age  tut 
have  chosen  to  remain  active  ana  may 
handle  as  many  or  f*w  cases  as  thsy 

wish. 

A  proposal  for  30  more  authorteed 
district  Judgeships  In  the  nation  was 
long  delayed,  Mr.  Macklliw  •^^  'be- 
cause  It  was  part  of  a  disputed  blfl  to 
overbaul  the  bankruptcy  system.  <;od- 
gresi  finally  passed  the  bill  Jun*  a, 
and  eight  of  the  new  hidgashlps  .are 
plamod  for  couru  In  New  York.  New 
Jersey  and  Connecticut.  But  tt  will  |dll 
be  a  while  before  the  posts  are  fUledL 
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JOSEPH  A.  FALCONE 
PROSECUTOR 


JOHN  P  GOCELJAK 

FIRST  ASSISTANT  PROSECUTOR 

ANTHONY  P.  TiRINATO 

deputy  first  assistant  prosecutor 
Thomas  R.  Eomono 

CHIEF  of  county  DETECTIVES 


July    20,     19S4 


Hono'iablz   Rofceii  A.    Roe 

Memfce/i   oi    Congizn 

ith  Viiti-ict,    Wew  Je.Kizy 

Room    2243 

Raybuin   Hou.it   O^ij-tce  Building 

Waihington.    V.C.    20S15 

Re:  H.g.  313 

Vzai   Congiziiman   Roe-' 

I  Ktce.ntty   became  await  oi   H.R.  3/3  wfi^cfi  p-^oy^dei 
"...  that  thz   Unittd   Statti    Vi&tiict   CouKt   ion.   tht   Judicial 
Viitiict  oi   New  Je.iizy  ihall   be  htld  at  PattMon,    Wem  Jznizy, 
in  addition  to   thoiz  placti   c.u>iKtntly  piovided  by  laiv." 
Aa  thz  Chizi    '•*"'  Enio>icermnt  OHiczi   ioi   Paaaic  County   I 
enthuiiaitically   iuppoit  tkii    Itgiilation,    paiticulaily   iinct 
the.Ae.  ii   an  incxtaiing   nzzd   ion.  my  oHicz   to   havt  Kzady  atc.e.ii 
to   thz   Tzdtnal  Viitnict  CouKt. 

I  am   pnoud  oi    thz    iact  that  my   oHicz   ii    a   pnoactivz 
one.  Thz  iziulti   achizvzd   duxing   my  tznm   oi    oHicz   anz   a 
tnibutz  to   thz    iinz   men  and  womzn  who   iznvz   me  and   thz   citizzni 
oi    Vaaaiz   County.      In    I9«3,  oi   thz    1,552  c/eiJenrfan^i  vihoiz 
zaizi    nzachzd    iinal   diipoiition,    93.5?  wete  iuccziiiulty 
pnoizcutzd.      In  puMuing    thzii  Kight   oi   appzaf ,    many   oi    thziz 
dzizndanti    iilzd   habzai    conpui    pztitioni   in   thz   fzdznal 
Viitiict  Count.      Hzmbzm    oi   my  Appztlatz   Szction    iilz   Izgal 
documznti   in   oppoiition   and  appzan,    monz   oitzn   than   not,    in 
thz    fzdznal   Viitnict  Count  in   Nzuiank.      Thz   timz   and   zxpzniz 
oi   tnavzlling   to   thz  City  oi   Uzwank  would  czntainly  bz  iignii- 
icantly  nzduczd  ii    H.R.    3/3  become*  law. 


cont ' d. 
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tionoKabte.  Hobzit  A. 
Member,  oi   Congitii 
Page   2. 
Juty    20,     19S4 


Roe 


Irt   addition   to   tkt   obvioui    be.ne.iiti   which  Moald  inuie 
to   taui   enioKcement  by   paaage   oi    thii    Sill,    I   leipzctially 
iubmit   that  the   City   oi    Pate-iion,    u)hich   ii   in   the  mid&t   oi 
a  Kenaiaancz   und&A  the.  dynamic,  teadeiihip  oi  Mayoi   f>iank   X. 
Giavzi,    Ja./   u)ouid  be  QKeatty  aided  in  iti   eHoiti   to   become, 
once  again^    a  modet  city. 

Tieipectiutly, 


^.    ^JlA^ 


PH   A.    FAI.COWE 
'KTV    PROSECUTOR 


JAr-.bai 
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98th  congress 
IST  Session 


H.  R.  813 


To  amend  title  28,  United  States  Code,  to  make  changes  in  judicial  divisions  in 
the  Northern  District  of  Georgia. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Januaey  25,  1983 

Mr.  Jenkins  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

To  amend  title  28,  United  States  Code,  to  make  changes  in 
judicial  divisions  in  the  Northern  District  of  Georgia. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  paragraph  (1)  of  section  90(a)  of  title  28,  United 

4  States  Code,  is  amended — 

5  (1)  by  inserting  after  "Barrow,"   the  following: 

6  "Cherokee,"; 

7  (2)  by  inserting  after  "Dawson,"  the  following: 

8  "Fannin,"; 

9  (3)  by  inserting  after  "Forsyth,"  the  following: 
10           "Gihner,";  and 
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2 

1  (4)  by  inserting  after  "Lumpkin,"  the  following: 

2  "Pickens,". 

3  (b)  Paragraph  (2)  of  section  90(a)  of  title  28,  United 

4  States    Code,    is    amended   by    striking   out    "Cherokee,", 

5  "Fannin,",  "Gilmer,",  and  "Pickens,". 

6  Sec.  2.  (a)  This  Act  and  the  amendments  made  by  this 

7  Act  shall  take  effect  one  hundred  and  eighty  days  after  the 

8  date  of  the  enactment  of  this  Act. 

9  (b)  Nothing  in  this  Act  shall  affect  the  composition  of 

10  any  grand  or  petit  jury  or  preclude  service  of  any  grand  or 

1 1  petit  juror  summoned,  empaneled,  or  actually  serving  on  the 

12  effective  date  of  this  Act. 

O 
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ED  JENKINS 

STH  DISTRICT.  GEORGIA 

COUNTIES: 

BANKS 

HART 

CHEROKEE 

JACKSON 

OAWSON 

LUMPKIN 

FANNIN 

MURRAV 

FORSYTH 

PICKENS 

FAANKLIN 

RABUN 

GILMER 

STEPHENS 

GORDON 

TOWNS 

GWINNETT  (PARTI 

UNION 

HABERSHAM 

WHITE 

HAIL 

WHITFIELD 

Congrtss  of  the  Idnited  States 

l^oose  of  'Representatives 
Washington,  B.C.  20515 


217  CANNON  HOUSE  OFFICE  BUILDING 
WASHINGTON.  0  C   206  IS 
TELEPHONE  ia02)2JS-e211 

COMMITTEES 

WAYS  AND  MEANS 

SUBCOMMITTEES 

TRADE 

SELECT  REVENUE  MEASURES 

STANDAflOS  OF  OFFICIAL  CONDUCT 

DEMOCRATIC  STEERING  AND  POLICY 

CHAIRMAN.  CONGRESSIONAL  TEXTILE  CAUCUS 


July  27,  1984 


Honorable  Robert  W.   Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties  and 

Administration  of  Justice 
2137  Rayburn  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman: 

I  appreciate  your  recent  letter  concerning  an  upcoming  hearing 
by  the  Subcomnittee  to  consider  several  bills  relating  to  the  geo- 
graphic organization  of  the  Federal  courts.  I  am  equally  grateful 
for  your  consideration  of  HR  813,  the  bill  which  I  introduced  which 
would  make  changes  in  the  judicial  divisions  of  the  Northern  District 
of  Georgia. 

Enclosed  herewith  are  responses  to  the  questions  which  were 
raised  in  your  letter.  I  have  also  enclosed  statements  of  support 
from  various  members  of  the  bar  associations  from  each  of  the  counties 
involved  in  the  proposed  change. 

Finally,  it  should  be  pointed  out  that  each  county  included  in 
this  bill  lies  wholly  within  my  Congressional  district.  I  am  very 
familiar  with  the  need  for  this  legislation,  having  served  as  an 
Assistant  United  States  Attorney  in  the  Northern  District  of  Georgia 
prior  to  my  tenure  in  private  law  practice  and  to  my  election  to  the 
Congress, 


Thank  you  for  your  consideration. 


Sincerely, 
ED  JENKINS 


ELJ:ss 
Enclosures 
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INFORMATION  SUBMITTED  TO  THE 
SUBCOMMITTEE  ON  COURTS,  CIVIL  LIBERTIES  AND  ADMINISTRATION  OF  JUSTICE 

by 

REPRESENTATIVE  ED  JENKINS  OF  GEORGIA 
July  27,  1984 


1 .  What  is_  the  need,  local  or  national,  for  the  legislation  you 
have  proposeH? 

The  need  for  this  legislation  is  primarily  local  in  nature. 
The  counties  of  Cherokee,  Gilmer,  Pickens  and  Fannin  are  pre- 
sently in  the  Atlanta  Division  of  the  Northern  District  of  Georgia. 

Jurors,  attorneys  and  other  interested  parties  have  indicated 
they  prefer  to  go  to  Gainesville  rather  than  Atlanta,  primarily 
because  of  convenience.  These  counties  are  located  closer  to 
the  Gainesville  Division  than  they  are  to  the  Atlanta  Division. 

My  office  receives  constant  requests  from  prospective  jurors, 
particularly  women,  who  are  unable  to  make  arrangements  for 
transportation  to  Atlanta.  The  northernmost  county  currently 
in  the  Atlanta  Division,  Fannin  County,  is  nearly  120  miles  from 
Atlanta.  Jurors  and  other  parties  traveling  from  those  areas 
to  Gainesville  (only  60  miles)  generally  commute  daily;  those 
people  have  great  difficulty  in  conmuting  to  Atlanta.  These 
distances  are  more  critical  inasmuch  as  a  great  portion  of 
the  mileage  involved  is  necessarily  traveled  over  mountainous 
roads . 

The  Gainesville  Division  of  the  District  Court  has  a  full 
complement  of  facilities  and  court-related  support  personnel. 
It  is  preferred  over  the  Atlanta  Division. 

2.  What  are  the  anticipated  costs  of  the  reorganization  you  have 
proposed? 

I  do  not  believe  there  would  be  any  additional  costs  in- 
volved with  this  reorganization  other  than  initial  expenditures 
for  legal  advertisements  and  related  notices  within  the  legal 
carmunities  in  the  four  counties.  On  the  contrary,  a  net  savings 
could  be  realized.  In  my  opinion,  because  of  the  lesser  costs  for 
mileage  expenses  paid  to  jurors.  Fewer  miles  would  be  involved. 
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3.  What,  vf  any,  alternative  means  are  available  which  might  serve 
the  same  purposes  which  your  legislation  serves? 

I  am  unaware  of  any  alternative  means  to  this  situation. 


2£  there  any  identifiable  support  and/or  opposition  to  your  re- 
organization  plan?  If  there  is^  opposition,  what  causes  the  con- 
troversy? 

There  is  considerable  support  for  the  bill  as  can  be  noted 
from  the  enclosures. 

Also,  an  informal  survey  was  taken  among  each  county's  bar 
associations  concerning  this  proposal.  The  results  are  as  follows; 

COUNTY  SUPPORT       OPPOSE 


Cherokee 

6 

0 

Fannin 

2 

0 

Gilmer 

5 

0 

Pickens 

3 

0 

Support  for  this  proposal  has  also  been  received  from  United 
States  District  Court  Judge  William  C.  O'Kelley  who  is  assigned 
to  the  Gainesville  Division. 

The  Administrative  Office  of  the  United  States  Courts  has 
approved  the  transfer  of  Fannin,  Gilmer  and  Pickens  Counties 
to  the  Gainesville  Division,  but  disapproved  of  the  transfer 
of  Cherokee.  County.  I  am  unaware  of  any  substantive  reasons 
for  the  disapproval  involving  Cherokee  County.  Four  letters 
from  attorneys  in  Cherokee  County  (Gober,  Bray,  McVay  and  Pope) 
are  enclosed  for  your  review. 

I  am  hopeful  that  the  Subconriittee  will  give  favorable 
consideration  to  the  bill  as  written. 
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'BnLiNG  AND  Rice 


9W«, 


ATTORNEYS    AT    LAW  TCLEPHQNe 

P.     D.    Box     244  CUMMING    -«□•«    BB7-3I62 

Leon   BDUING  CumminG,   BEDRBIA  Atlanta -□-•  BBB-aeas 

Zack  Rice  3DI3D 

Larry  Bdling 

March  14,  1980 


Congressman  Ed  Jenkins 

217  Cannon  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Congressman: 

In  response  to  your  letter  of  March  10,  1980,  I  feel 
that  the  proposed  legislation  concerning  the  Northern 
Judicial  District  of  Georgia  would  be  beneficial.   I 
agree  that  it  would  be  much  more  convenient  to  have 
Cherokee,  Fannin,  Gilmer,  Pickens  and  Gwinnett  Counties 
included  in  the  Gainesville  Division  rather  than  in 
the  Atlanta  Division. 

We  all  appreciate  the  fine  job  you  are  doing  for  us 
in  Washington. 


Kindest  regards. 


Zack  A. f  Rice 


lAWyi 
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L.AW     OF-FICES 

McCUTCHEN    8c    DIMMOCK 
E1_I_IJAY.   OEORGIA    30540 


^ 


P.     T      McCUTCMEN 
AVARV     DIMMOCK.    JR. 


March   18,    1980 


J      CAREV 


AREA      COOE      404 
Tei_ERHONe      035-41  SS 


Honorable  Ed  Jenkins 

9th  District  Congressman 

217  Cannon  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Ed: 

We  appreciate  your  letter  of  March  10  concerning 
the  make-up  of  the  Atlanta  and  Gainesville  Divisions 
of  the  Northern  Judicial  District  of  Georgia,  and 
we  are  in  favor  of  the  proposed  amendment  so  as 
to  place  Gilmer  and  other  counties  in  the  Gainesville 
Division  instead  of  the  Atlanta  Division.   We  are  sure 
that  such  change  will  be  desired  by  all  of  the  Ellijay 
attorneys . 

Kindest  personal  regards  and  best  wishes. 

Sincerely, 


U 


P.    T.    Mc Cut Chen 
Avary  Dlnimock,    Jr. 
J.    Carey 


rey  H^lll 


PIM  :msl 


% 
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LAW  OFFICES  OF 


^ 


.9^  t^^  ,^^.  <f/Cff 


March   17,    1980 

The  Honorable  Ed  Jenkins 

House  of  Representatives 

217  Cannon  House  Office  Building  ,  . ,. 

Washington,  D.C.  20515  i-l^i  :,.       ,^6^ 

Dear  Sir: 

I  have  your  letter  of  March  10,  1980,  and  it  would  certainly 
appear  to  me  that  to  include  Cherokee,  Fannin,  Gilmer,  Pickens, 
and  Gwinnett  Counties  in  the  Gainesville  Division  rather  than  in 
the  Atlanta  Division  would  be  a  logical  and  more  workable  situa- 
tion than  it  is  to  date. 

I  feel  that  it  would  give  each  County  better  representation 
to  be  in  the  Gainesville  Division  than  they  have  now  and  are  re- 
ceiving from  being  in  the  Atlanta  Division. 

Certainly,  the  geographical  location  is  more  suitable  to  the 
Gainesville  Division  and  population  wise,  we  would  be  much  better 
off  and  I  hope  that  you  will  be  successful  in  pursuing  this  Amend- 
ment to  28  U.S.C.  90. 

If  I  can  be  of  any  help  -  and  I  certainly  do  not  know  how  I 
could  be  -  please  call  on  me. 

ctfully , 

KENT -FLAG I NOS 
JKP:lp 
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SHINALL.     KUCKLEBURG     &  KELL 

ATTOIINCYa  AT  LAW  ■UIT«  204  SOUTH 

.^    „  210  OahlONKOA  SmccT 

OHN  M.  SMINAU.  ^.D.  aOX  340 

.^MAmHA  J.  KucKLxauM  cuMMiNO  -  404  /  aa7-0400 

0*v,0  F.  IC.U,  J..  CUMMINO.  O.O.aiA  30130  ^^.^^^  .  ^^^  ,  »,7.,,44 


March  14.  1980 


iX 


Representative  Ed  Jenkins  *   »•-,. 

Congress  of  the  United  States  * 

House  of  Representatives 

217  Cannon  House  Office  Building 

Washington,  D.  C.  20515 

Dear  Representative  Jenkins: 

This  will  acknowledge  receipt  of  your  letter  of  March  19,  1980, 
regarding  the  possible  restructuring  of  the  Atlanta  and  Gainesville 
Divisions  of  the  Northern  Judicial  District  of  Georgia. 

Since  iny  practice  is  located  in  Forsyth  County,  rny  Federal  Court 
practice  has  already  been  centered  in  Gainesville.  However,  were  I 
to  take  a  case  for  a  resident  of  one  of  the  counties  being  considered, 
I  would  much  prefer  Gainesville  over  Atlanta.  I  support  the  legis- 
lative change  you  are  proposing. 

John  Shinall  and  David  Kell  share  niy  opinion  on  this  matter. 

Sincerely, 


MARTHA  J.  KUCKLEBURG 


MJK/am 
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LAW  OFFICES 

BUFFINGTON  a  GOBER 

21  I    EAST  MAIN  STREET  /  BUFFINGTON  BUILDING 

CANTON,  GEORGIA  301  14 

HERBERT  L    BUFFINGTON.  JR  (4041479-5757 

CLYDE  J    GOBER    JR  F    O    BOX  189 


March  18,  1980 


iX 


Mr .  Ed  Jenkins 

Congress  of  the  United  States  ••'■•'•  ;  ■ 

House  of  Representatives  '  •- 

Washington,  D.  C.   20515 

Dear  Ed: 

I  am  in  receipt  of  your  letter  requesting  information 
as  to  whether  we  feel  that  Cherokee  County  should  be  included  in 
the  Gainesville  Division  rather  than  the  Atlanta  Division  of  the 
Northern  Judicial  District  of  Georgia.   I  am  wholeheartedly  in 
favor  of  such  a  make-up  of  the  Court.   There  are  two  factors  that 
influence  me  to  support  it:   (1)   It  is  much  easier  to  get  to 
Gainesville  from  Canton,  and  to  make  arrangements  with  clients 
to  meet  in  Gainesville  for  the  Court  appearances;  and,  (2)   Attorneys 
from  our  area  have  much  more  in  common  with  members  of  the  Bar  in 
the  Gainesville  Division  than  in  the  Atlanta  Division,  which  makes 
the  smooth  running  of  the  Court  possible. 

I  hope  these  comments  will  be  helpful  in  the  making  of 
your  decision. 


Yours  very  truly. 


Clyde^J.  Gober,  Jr. 
CJGjr:mh 
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urtg 

?Blue  Jltbge  3)«btc5al  Ctrcwit 


MARION      T.    POPE,    JH..    JUOSE 
Canton.    Oeohoia 


CHcRoicci.   Fannin, 

rOKSYTM.    OILMIR 
AND     PICKKNS    COUNTICB 


March  19,    1980 


^ 


Honorable  Ed  Jenkins 
9th  District,  Georgia 
Congress  of  the  United  States 
217  Cannon  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Ed: 

This  will  acknowledge  your  letter  concerning  the  possibility 
of  amending  28  U.S.C.  90  as  to  the  make-up  of  the  Atlanta 
and  Gainesville  Divisions  of  the  Northern  Judicial  District 
of  Georgia. 

I  have  no  objections  to  the  proposal  of  including  Cherokee, 
Fannin,  Gilmer,  Pickens  and  Gwinnett  Counties;  however,  I 
don't  know  how  the  rest  of  the  Bar  Association  feels  about 
this  matter.   I  will  be  contacting  the  officers  of  the  Blue 
Ridge  Bar  and  will  ask  that  we  call  a  meeting  for  their  input 
on  this  matter. 


With  kindest  regards,  I  am 


Sincerely  yours, 
MARION  T.  POPE,  JR. 


MTPjr/nm 
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BOBBY  C.  MILAM 

ATTORNEY  AT   LAW 

DEPOT  AND  WEST  FIRST  STREET 

P.  O.  BOX  576 
BLUE  RIDQE,  GEORQIA   305I3 

March   14,    1980 


TELEPHONE 
632-3225 


Hon.  Ed  Jenkins 

9th  District  Congressman 

217  Cannon  House  Office  Bldg. 

Washington,  D.C.   20515 

Dear  Ed: 


^ 


I  am  in  receipt  of  your  letter  of  March  10,  1980, 
with  reference  to  the  make-up  of  the  Atlanta  and 
Gainesville  Division  of  the  Northern  Judicial 
District  of  Georgia. 

I  am  sure  that  all  members  of  the  bar  in  our  area 
would  greatly  appreciate  Fannin  County  being  placed 
in  the  Gainesville  Division.   Not  only  do  I  find  it 
inconvenient  to  go  to  Atlanta,!  also  find  that  in 
jury  cases  we  are  really  dealing  with  a  type  of  jury 
which  we  normally  are  not  familiar  with.   In  addition 
to  this,  in  the  last  few  years,  I  have  had  numerous 
lady  jurors  come  to  me  with  reference  to  getting  off 
the  jury  in  Atlanta.   idlest  have  stated  that  they  just 
would  not  go  to  Atlanta  to  serve  because  of  fear  and 
some  who  would  normally  be  willing  to  serve  state 
that  they  cannot  drive  in  the  Atlanta  traffic.   I  not 
only  feel  that  this  would  be  a  good  change  for  the  bar 
but  would  also  be  greatly  appreciated  by  potential 
jurors . 

Yours  very  truly, 


BCM:ld  Bobby  Ot-Milam 
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^^  ^^  3L^  ff&S-  (S^i;^  7^.e^>y^  SOSJifO 


404  635-4918 


March  20,  19  80 


Hon.  Ed  Jenkins 

217  Cannon  House  Office  Building 

Washington,  D.C.   20515 

Dear  Ed: 

In  reply  to  your  letter  of  March  10,  1980,  con- 
cerning a  Gainesville  Division  of  the  U.S.  District  Court, 
both  myself  and  Brit  Miller,  my  new  associate,  are  in 
favor  of  such  legislation. 

If  there  is  anything  we  may  do,  please  do  not 
hesitate  to  call  upon  us. 


ours. 


Gaines  A.  Tyler 


GAT/bp 
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ROGER  E.  BRADLEY  <   -' 

ATTORNEY  AT  LAW 

P  O.  BOX  I  107 

BLUE  RIDGE.  GEORGIA  30513 


% 


OFFICE  TELEPHONE  •  RESIDENCE  TELEPHONE 

4U4/632  2027  404/635  7895 


March  20th,  1980 


Honorable  Ed  Jenkins 

217  Cannon  House  Office  Building 

Washington,  D.C,  20515 

Dear  Ed: 

I  appreciate  your  letter  of  March  10,  1980. 

I  am  of  the  same  opinion  as  the  several  members  of  the  bar  that  have  suggested 
it  would  be  more  convenient  to  have  Cherokee,  Fannin,  Gilmer,  Pickens, 
and  Gwinnett  Counties  included  in  the  Gainesville  Division. 

From  Ellijay,  travel  time  to  Gainesville  is  no  greater  than  an  hour  and 
fifteen  minutes  and  from  Blue  Ridge  no  greater  than  an  hour  and  forty 
minutes.   However,  travel  time  to  Atlanta  is  rarely  less  than,  two  hours 
and  can  sometimes  be  much  more. 

Likewise,  it  appears  that  a  case  can  be  expedited  in  the  Gainesville  area 
with  greater  ease  than  it  can  in  the  Atlanta  area. 


With  kindest  regards. 


Siifcer^ly, 
Roger  E.  Bradley 


REB/sdr 
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ASSOCIATE  OFFICE 

61  1   SOUTH  MAIN  STREET 
WOODSTOCK.  GEORGIA  30188 

404/926-4458 


Bray  and  Johnson 

ONE  BROWN  STREET 

P  O    BOX  1034 

CANTON.  GEORGIA  301  14 

404/479-1426 


ROGER  M    JOHNSON 


MICHAEL  BRAV      '      JAMES  R    GEE 


March  24,  1980 


% 

^ 

X 
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Honorable  Ed  Jenkins 
Congressman,  9th  District 
217  Cannon  House  Office  Bldg. 
Washington,  D.C.   20515 

Dear  Ed: 

I  favor  legislation  that  would  amend  the  current  law  to 
allow  Cherokee  County  to  be  included  in  the  Gainesville 
Division  rather  than  the  Atlanta  Division  of  the  Northern 
Judicial  District. 

I  trust  things  are  going  well  with  you  in  Washington  and 
if  you  need  any  help  down  this  way  on  anything,  please  do 
not  hesitate  to  give  me  a  call  and  simply  let  me  know. 

You  might  also  put  a  bug  in  our  good  President's  ear  that 
the  overwhelming  vote  he  has  received  is  not  necessarily 
an  absolute  endorsement  of  his  Presidency  but  it  could  be 
a  no  vote  to  Kennedy  and  a  strong  sense  of  loyalty  to  a 
fine  Southerner. 


H.  MichSt 


yours , 


Bray 


HMB/st 
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ELIZABETH  R.  GUAZEBROOK 

9 


ATTORNEY  AT  LAW  ^ 

1  ^  P.O.  BOX  548.  CHEROKEE   FEDERAL  BUILDING  i       ^^ 

/PQ-.  JASPER.  GEORGIA     30143  ^T 


TSLEPHONe  I404)  e»2-»«SS 


March  26,  1980 


The  Honorable  Ed  Jenkins 

217  Cannon  House  Office  Building 

Washington,  D.C.  20515 

Dear  Ed: 

This  is  in  response  to  your  letter  of  March  10,  1980, 
concerning  a  possible  amendment  in  28  U.S.C.  90.   Being  a 
neophyte,  I  lack  the  personal  experience  to  give  an  opinion. 
However,  based  on  conversations  with  my  colleagues  as  well 
as  a  personal  preference  of  traveling  to  Gainesville  rather 
than  Atlanta,  I  would  concur  with  the  recommendation  of  in- 
cluding Pickens  in  the  Gainesville  Division  rather  than  the 
Atlanta  Division. 

I  appreciate  your  interest  in  pursuing  this  matter  for 
us. 

Warm  personal  regards. 

Very  truly  yours. 


/iiXL, 


Elizabeth  R.  Glazebrook 
ERG/ls 
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LIPSCOMB. 


I^AW   OFFICES 

MANTON.   JOHNSON.   MERRITT  Ot  GAULT 

112    NORTH   MAIN    STREET 
CUMMINO,    OEOROIA   30130 


^ 


CMOMTV  UPSCOM* 
JOHN  P.  MANTON 
COV  R.  JOHNSON 
JOHN  L..  MKRRITT 
RICHARD   S.    OAULT 


TGI-EPHONKS 
•«0«-*«7>77«t      (CUMMINO) 
40-4.«S«-4l  77     ( AT1_*NTA  1 


March   26,    1980 


'^* 


!* 


The  Honorable  Ed  Jenkins 
United  States  Representative 
217  Cannon  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Ed: 

Thank  you  for  your  thoughtfulness  in  asking 
my  opinion  on  the  inclusion  of  Cherokee,  Fannin,  Gilmer, 
Pickens,  and  Gwinnett  Counties  in  the  Gainesville  Division 
rather  than  the  Atlanta  Division  of  the  Northern  Judicial 
District  of  Georgia.   This  would  seem  to  be  a  sensible 
alignment  and  would  certainly  be  acceptable  to  me. 

Thanks  for  the  good  work  you  are  doing  on 
behalf  of  the  Ninth  District  and  our  country  in  these 
trying  times.   Please  drop  by  to  see  us  when  you  are 
in  the  area  and  let  me  know  if  I  can  ever  be  of  assistance. 

Sincerely  yours, 


Emor 


EL/nbp 


46-215  0-85-10 
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KIPLING  LOUISE  McVAY 

ATTORNEY  AT  LAW 

EXECUTIVE  BUILDING 

101  MAIN  STREET 

P  O  BOX  1096 

CANTON,  GEORGIA  30114  404/479-4333 

October  26,  1981 

Hon.  Ed  Jenkins 
United  States  Representative 
217  Cannon  House  Office  Building 
Washington,  D.  C.  20515 

RE:  Jurisdiction  over  Cherokee  County  Bankruptcy  Cases 

Dear  Representative  Jenkins: 

First  of  all,  let  me  "-.ake  this  opportunity  to  thank  you  for  what  I  believe 
is  good  representation  for  the  people  of  this  district.  I  am  particularly  happy 
that  we  did  not  lose  you  in  the  recent  reapportionment  by  the  Georgia  General 
Assembly. 

I  am  writing  concerning  bankruptcy  cases  filed  by  Cherokee  County  citizens. 
Some  years  ago  all  Cherokee  County  cases  were  handled  in  Gainesville.  For  some 
reason  the  forum  was  moved  to  Atlanta.  There  are  abundent  attorneys  qualified  and 
experienced  in  handling  bankruptcy  cases  right  here  in  Canton  and  we  would  prefer 
to  have  our  cases  heard  in  Gainesville,  rather  than  Atlanta. 

I  have  not  yet  taken  this  matter  before  our  Canton  Bar  Association,  which 
meets  infrequently,  but  I  can  say  on  behalf  of  myself  and  at  least  four  other  law 
firms  who  take  cases  in  Bankruptcy  Court  that  we  would  prefer  to  have  our  cases 
heard  in  Gainesville.  I  understand  that  you  are  in  the  process  of  introducing  a 
bill  to  change  the  jurisdiction  back  to  Gainesville  and  I  am  writing  to  encourage 
you  to  do  so  and  to  add  my  support  to  it.  If  there  is  any  way  that  I  can  be  of 
assistance  to  securing  the  passage  of  that  bill,  for  example,  by  supplying  your 
office  with  information  about  the  practice  by  Canton  attorneys,  I  would  be  most 
happy  to  take  the  opportunity  to  help  you. 

Your  kind  consideration  and  assistance  will  be,  as  always,  appreciated. 

Most  sincerely, 

Kipling  Louise  McVay 
Attorney  at  Law 

tp 
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KIPLING  LOUISE  McVAY 

ATTORNEY  AT  LAW 
P.  O.  BOX  1096 

(Upstairs  Execulive-Bafrett  BIdg)  .,  AnA/A7a^W\ 

CANTON,  GEORGIA  30114  404/479-43J3 


March   3,    1982 


EDJl^:K!;^s.  iic. 


Hon.    Ed     Jenkins  k 

United  State  Representative ,   Nineth  District                             i 

217  Cannon  House  Office  Building  ' 
Washington,   D.    C.      20515 

RE:      H.    R.    5526 

Dear  Representative  Jenkins: 

Thank  you  very  much  for   the  photocopy  of  H .    R.    5526  for  a   change  in 
judicial   divisions  in   the  Northern  District  of  Georgia  so  that  Cherokee  County 
is  brought  within   the  Gainesville  District.      I  understand   that   there  are  many 
Atlanta  attorneys  and  creditors  who  do  not  want   to  see   this  change    ,  because  of 
inconvenience   to  them.      I  am  sure   that   you  appreciate  what   the  change  would  mean 
to   the  citizens  of  Cherokee  County,   among  others,   and  how  much  we  prefer   to 
go  to  Gainesville  rather  than  Atlanta. 

I   urge   you   to  do  everything  possible   to  insure   the  passage  of  this 
legislation.      If  there  is  anything  that  I  can  do  for  you,   such  as  present   you 
with  a   resolution   from  the  Blue  Ridge  Circuit  or  the  Canton  Bar  Association, 
please  let  me  know. 

With  best  regards  and  appreciation  for  you,   I  am   . 

Most  sincerely , 


lost  sincerely , 

Kipling  Louise  McVay 
Attorney   at   Law 


tp 
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CORNWELL     AND     CHURCH 

ATTORNEYS     AND     COUNSELORS     AT     LAW 

POST     OFFICE     BOX  ^^B 

ToccoA,  Georgia  abs?? 


OF    COUNSEL^ 
Aprill,         1982  rt.-i.  ■'  FRANK    l_     OROaS 

^DQ     '^    - 

H*     1^  TCI-ERHONE 

JAMES   K.   CORNWKU.    JR.  Uo^)   aaesASi 

EAMUEI.    O.    CHURCH  .r-ml/lMC         Mk£    S      BIO     A     ROAD 


RECetVCD 

£0  JENKiriS,  Wh^'" 


Honorable  Ed  Jenkins 

217  Cannon  House  Office  Building 

Washington,  D.C.   20515 

Re:  United  States  District  Court 
Gainesville,  Georgia 

Dear  Ed: 

This  letter  is  written  to  you  through  my  capacity  as  President  of  the 
Stephens  County  Bar  Association  reference  the  United  States  District 
Courthouse  in  Gainesville,  Georgia.   The  bar  association  has  authorized 
me  to  advise  you  that  we  have  unanimously  passed  a  resolution  urging 
your  continuing  efforts  in  securing  the  passage  of  HR  5526,  which  would 
add  four  North  Georgia  counties  into  the  jurisdiction  of  the  Gainesville 
Court.   The  Stephens  County  Bar  Association  is  of  the  opinion  that  the 
District  Court  in  Gainesville  is  an  intricate  part  of  our  judicial  sys- 
tem in  Northeast  Georgia.   I  applaud  all  your  efforts  on  behalf  of  the 
attorneys  who  so  grequently  utilize  this  Court. 

If  I  may  be  of  further  assistance,  please  so  advise. 

Best  and  kindest  regards. 

Sincerely  yours, 

)RNWELL  5  CHURCH 

lames  E.  Cornwell,  Jr. 
President 

STEPHENS  COUNTY  BAR  ASSOCIATION 


JECjr:wkb 
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United  States  District  Court 

Northern    District    of    Georgia 
1942    united   states   courthouse 

75    spring    street,    6.    w. 

atlanta.    georgia    30303 


CHAMBSM     OP 
MILLIAM     C.    O'KeLI-EY.    JUOOK 


December  18,  1980 


Honorable  Ed  Jenkins 
United  States  Representative 
217  Cannon  House  Office  Building 
Washington,  D.C.   20515 

Dear  Ed: 


date. 


This  will  confirm  our  telephone  conversation  of  this 


Following  the  luncheon  meeting  of  you.  Judge  Vining, 
and  myself  of  November  26,  we  discussed  with  the  other 
judges  the  matter  of  your  proposed  legislation  concerning 
the  Gainesville  division.   We  reported  to  them  that  you 
proposed  to  introduce  legislation  changing  Fannin,  Gilmer, 
Pickens,  and  Cherokee  Counties  from  the  Atlanta  division  to 
the  Gainesville  division.   Your  proposed  legislation  would 
take  no  action  in  regard  to  Gwinnett  County.   The  judges  of 
this  court  indicated  their  approval  and  support  of  your 
proposed  action. 

Judge  Murphy  is  discussing  with  the  local  bar  and  other 
involved  persons  the  possible  transfer  of  Haralson  County 
from  the  Newnan  division  to  the  Rome  division.   He  will 
advise  us  at  a  later  date  if  this  is  recommended. 

I  would  appreciate  if  you  could  send  me  a  copy  of  your 
proposed  bill  when  it  is  introduced  and  let  us  know  when  and 
if  you  wish  action  taken  on  our  part  with  the  Judicial 
Council  of  the  circuit  and/or  the  Judicial  Conference  of  the 
United  States. 


I  wish  for  you  and  your  family  a  very  happy  holiday 
season. 

Sincerely, 


William  C.  O'Kelley 


WCO/ggp 
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98th  congress 
18T  Session 


H.  R.  1579 


To  amend  title  28,  United  States  Code,  to  alter  the  composition  of  the  Northern 

District  of  Dllnois. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Febeuaby  22,  1983 

Mrs.  Martin  of  Illinois  introduced  the  following  bill;  which  was  referred  to  the 

Committee  on  the  Judiciary 


A  BILL 

To  amend  title  28,  United  States  Code,  to  alter  the  composition 
of  the  Northern  District  of  Illinois. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  subsection  (a)  of  section  93  of  title  28,  United  States 

4  Code,  is  amended — 

5  (1)  in  paragraph  (1)  by  striking  out  "De  Kalb," 

6  and  "McHenry,";  and 

7  (2)  in  paragraph  (2) — 

8  •  (A)   by   inserting    "De   Kalb,"    inmiediately 

9  after  "Carroll,";  and 
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2 

1  (B)   by    inserting    "McHenry,"    immediately 

2  after  "Lee,". 

3  Sec.  2.  (a)  The  amendments  made  by  the  first  section  of 

4  this  Act  shall  apply  to  any  action  commenced  in  the  United 

5  States  District  Court  for  the  Northern  District  of  Illinois  on 

6  or  after  the  date  of  the  enactment  of  this  Act,  and  shall  not 

7  affect  any  action  pending  in  such  court  on  such  date  of  enact- 

8  ment. 

9  (b)  The  amendments  made  by  the  first  section  of  this 

10  Act  shall  not  affect  the  composition,  or  preclude  the  service, 

11  of  any  grand  or  petit  jury  summoned,  empaneled,  or  actually 

12  serving  on  the  date  of  the  enactment  of  this  Act. 

O 


HR  MWiS 


!!r:J» 
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LYNN  MARTIN  sum  i2m 

bOMOWOtlTH  HOUM  OmCC  BULOWS 
n*Oflt(202t23»-ftlTt 


ItTH  OWTWCT,  lUMOIt 


'Si^^  Congrtss  of  the  mratta  states  -^lEE- 


420AVEIMJf  A 
VTBUtt.  UIMOIt  •lOtI 
mOHt|llt|t2«-l«1« 


ConfiiTss  of  the  Bnited  States 

HoDst  of  "RqiTtsaitatfots 
VPajshington,  B.C.  20515 

July  24,  1984 


Hcsnorable  Robert  W.  Kastenmeier  • 

Chairman  'J''j     ''r>,-,.i, 

Subcxmrdttee  on  Courts,  Civil  Liberties,  '  '-  // 

and  the  Mministration  of  Justice 
Ccftnittee  on  the  Judiciary 
2137  Raybum  H.O.B. 
Washington,  D.C.   20515 

Dear  Chaiman  Kastenmeier: 

Thank  you  for  your  consideration  of  H.R.  1579,  a  bill  I  introduced 
to  itcve  DeKalb  and  McHenry  Counties  f  rem  the  Eastern  to  the  Western 
Division  of  the  Northern  District  of  Illinois.  I  am  enclosing  a  letter 
received  from  the  Federal  Section  Camiittee  of  the  Winnebago  County  Bar 
Association  which  succinctly  answers  the  questions  you  ask  in  your 
letter  of  June  28th. 

Previously  I  have  sutmitted  to  your  Subocnmittee  letters  of  svfport. 
frtan  the  Bar  Associations  of  the  affected  counties,  a  letter  frcm  the 
Chief  Judge  of  the  Northern  District  in  vMch  he  expresses  no  objection 
to  this  bill,  and  a  letter  of  si^iport  signed  by  a  majority  of  the  Illinois 
Congressional  Delegation.  Copies  of  these  documents  again  are  sutmitted 
for  the  record. 

Should  you  require  any  additional  information,  please  contact  me. 
I  shall  be  delisted  to  conduct  my  part  in  the  hearings  in  writing 
rather  than  offer  oral  testimony  although  I  have  a  nunter  of  persons  v*ki 
would  be  more  than  willing  to  testify  on  behalf  of  this  bill  shcnild  you 
dean  it  necessary. 


MARTIN 

of  Congress 


m:fm 
Enclosures 
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July   18,    1984 


The  Honorable  Lynn  Martin 

U.S.  House  of  Representatives 

Suite  1208,  Longworth  House  Office  Building 

Washington,  DC   20515 


Re:   H.R.  1579 


Dear  Madam: 


In  response  to  your  letter  of  July  2,  1984,  our  response  to 
Chairman  Kastenmeier ' s  letter  of  June  28,  1984,  is  as  follows: 

1.  The  need  for  the  legislation,  both  local  and  national, 

is  clear.   Rockford,  which  is  the  largest  city  in  Illinois  outside 
of  Chicago,  and  the  Western  Division  have  been  without  full-time 
Federal  Court  service  while  smaller  cities  and  areas  such  as  Dan- 
ville, East  St.  Louis,  and  Peoria  have  enjoyed  such  service  for 
many  years.   Presently  there  are  more  than  500,000  people  in  the 
Western  Division.   The  addition  of  the  two  counties  would  add  more 
than  200,000  people  who  would  receive  Federal  Court  service.   The 
two  counties  (HcHenry  and  DeKalb)  are  in  much  closer  proximity  to 
Rockford  than  to  Chicago,  and  the  attorneys  and  litigants  will  have 
much  easier  and  less  expensive  access  to  the  Federal  Court.   In 
addition,  cases  presently  being  filed  in  Chicago  which  arise  in 
those  counties  will  be  removed  from  the  Chicago  docket  and  placed 
on  the  Rockford  docket,  thereby  relieving  the  heavy  caseload  in 
Chicago. 

2.  Anticipated  costs  are  minimal.   We  already  have  a  court 
room,  fully  staffed  clerk's  office,  and  a  District  Judge  who  has 
been  servicing  the  division  on  a  part-time  basis  and  will  be 
assigned  full  time  starting  this  fall.   We  also  have  a  full-time 
Assistant  United  States  Attorney  assigned  to  the  Western  Division. 

3.  There  are  no  satisfactory  alternative  means  which  would 
serve  the  same  purposes  which  this  legislation  serves. 

4.  There  is  little  or  no  opposition  to  the  reorganization 
plan  and  no  controversy  to  our  knowledge.  On  the  other  hand,  there 
is  tremendous  support  for  the  legislation.  The  plan  is  endorsed  by 
the  following  organizations:  The  Bar  Associations  of  the  following 
counties — McHenry,  DeKalb,  Winnebago,  Stephenson,  JoDaviess,  Boone, 
Lee,  Whiteside,  Ogle,  and  Carroll,  which  constitute  all  of  the 
counties  in  the  proposed  new  district.   In  addition, ~tEe  legislation 


WINNEBAGO  COUNTY  BAR  ASSOCIATION,  INC. 
.321  WEST  STATE  STREET  •  SUITE  1201  •  ROCKFORD,  IL  61101-11S3  •  815/M4-M7S- 
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The  Honorable  Lynn  Martin 
July  18,  1984 
Page  2 


has  also  been  endorsed  by  the  Illinois  and  Chicago  Bar  Associations, 
the  United  States  District  Court  for  the  Northern  District  of  Illi- 
nois, the  Judicial  Council  of  the  Seventh  Circuit,  and  the  County 
Boards  of  McHenry  and  DeKalb  Counties,  among  others. 

I  trust  this  is  the  information  you  desire.   If  we  can  give  you 
any  further  information,  we  will  be  pleased  to  be  of  assistance. 


Ver 


)\^.t..ii(f^ 


(Francis  E. Hickey) 


Federal  Section  Committee, 
Winnebago  County  Bar  Association 


JTHjr/saj 


WINNEBAGO  COUNTY  BAR  ASSOCIATION,  INC. 
.321  WEST  STATE  STREET  •  SUITE  1201  •  ROCKFORO,  IL  61101-11B3  •  815/964-9575- 
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LYNN  MARTIN 

leTH  Ol'ilRICT    ILtlNOlS 

COMUlTTtES 

BUDGET 

HOUSE  ADMINISTRATION 


Congress  of  the  Bnitecl  States 

iftouse  of  HeprtscntariDEB 
^Dashington,  B.C.  20515 


WASHINGTON  ADDRESS 

SUITE   1108 

LONGWOHTH  HOUSE  OFFICE  BUILDING 

PHONE  1102)  225-5679 

DISTRICT  OFFICES 

«ie  EAST  S'A'E  STfifET 

ROCKfOflD   ILLINOIS  6  M04 

PHONE  (8tS(  9B'-432fl 

420  AVENUE  A 
STERLINC  ILLINOIS  6  )0B  I 
PH0N£  (815)  S26-iei« 


July  14,  1983 


Honorable  Peter  H.  Rodino 
Chairman,  Committee  on  the  Judiciary 
2137  Rayburn  House  Office  Building 
"ashington,  D.C.   20515 

Dear  Chairman  Rodino: 


We  the  undersigned  members  of  the  Illinois  delegation  support 
the  proposal,  embodied  by  H.R.  1579,  to  move  McHenry  and  DeKalb 
counties  from  the  Eastern  to  the  Western  Division  of  the  Northern 
Judicial  District  of  Illinois. 

Vie  feel  this  legislation  would  make  Federal  Court  Service  in 
the  Western  Division  more  convenient,  accessible,  and  efficient. 
In  addition,  the  proposal  enjoys  the  support  of  the  Chief  Judge  of 
the  U.S.  District  Court  for  the  Northern  District,  the  Judicial 
Council,  and  the  Bar  Associations  of  McHenry  and  DeKalb  counties. 
It  is  also  widely  supported  by  attorneys  in  the  current  Western 
Division. 


We  hope  that  your  consideration  of  H.R. 
and  expeditious. 


1579  will  be  favorable 


Sincerely, 


LYNN\  MARTIN,  M.C 


EDWARD  R.  MADIGAN,  M  C. 


FRANK  ANNUNZIO,  M.C. 


^.  U4fl»</»^*^ 


PHILIP  M.  CRANE,  M.C. 


PAUL  SIMON,  M.C. 
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Rodlno,  Peter  W. 
July  lA,  1983 
Page  Two 


'^ 


RICHARD  J.    DURE IN,    M  C. 


WILLIAM  0.    LIPmKlTM.C. 


) 


ROBtl^  H.    MICHEL,   M.C. 


DANIE*^.     CRANE,     M.C 
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UNITED  STATES  DISTRICT  COURT 

Northern  District  of  Illinois 

219  SOUTH  DEARBORN  STREET 

CHICAGO,  ILLINOIS  60604 


FRANK  J    McGARR 

CHIEF  JUDGE 

(312)  435-5600 


April    22,    1983 


Mr.  William  J.  Weller 
Legislative  Affairs  Officer 
Administrative  Office 

of  the  United  States  Courts 
Washington,  D.C.   20544 

Dear  Bill: 

I  apologize  for  not  responding  sooner  to  your  inquiry  of 
March  2,  but  it  took  some  time  for  me  to  get  this  matter  on  the 
crowded  agenda  of  our  monthly  judges  meeting.   You  inquire  for 
the  benefit  of  the  Judicial  Conference  concerning  the  views  of 
the  Northern  District  of  Illinois  on  H,R.  1579. 

H.R.  1579  will  transfer  two  counties,  McHenry  County  and 
DeKalb  County,  from  the  Eastern  Division  of  the  Northern  District 
of  Illinois,  the  division  centered  in  Chicago,  to  the  Western 
Division,  centered  in  Rockford. 

One  of  the  judges  in  our  court  has  inquired  informally  of 
many  of  the  attorneys  in  those  two  counties  concerning  their 
views  in  the  matter  and  the  prevailing  view  seems  to  be  a 
preference  for  the  transfer  of  the  two  counties.   In  addition, 
we  have  resolutions  from  the  bar  associations  of  each  of  the 
two  counties  approving  and  requesting  the  transfer. 

It  is  the  view  of  our  court  that  no  serious  dislocation  of 
our  activities  would  result,  since  we  do  have  a  judge  covering 
the  Western  Division  on  a  permanent  assignment  who  would  merely 
begin  to  spend  more  time  in  that  division  because  more  cases  would 
be  filed  there.   It  is  contemplated  that  the  increase  in  filing 
might  well  justify  his  spending  full  time  there,  but  until  the 
statistics  develop  and  the  court  considers  the  matter  further, 
this  decision  has  not  yet  been  reached. 

In  sum,  it  is  the  view  of  the  judges  of  the  district  court 
of  the  Northern  District  of  Illinois  that  we  have  no  objection  to 
the  transfer  of  the  two  counties  to  the  Western  Division,  contem- 
plated by  H.R.  1579  '       •     ■»  .  -    ^   - 


bjb  Trank  J.^McGarr 

cc:  The  Honorable  Walter  J.  Cummings 
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JUDICIAL   COUNCIL    OF   THE    SEVENTH    CIRCUIT 


219    south    dearborn    street 
Chicago.    Illinois    60604 


COLLINS     T.     FITZPATRICK 

CIRCUIT     EXECUTIVE 
PHONt     13121      438-aS03 


May  13,  1983 


Mr.  Michael  F.  O'Brien 

Paddock,  McGreevy  £.  Johnson 

850  North  Church  Street 

P.O.  Box  318 

Rockford,    Illinois      61105-0318 

Dear  Mr.   O'Brien: 

I  am  responding  to  your  letter  of  May  9,  1983  regarding  the 
position  of  the  Judicial  Council  of  the  Seventh  Circuit  and  the 
District  Judges  of  the  Northern  District  of  Illinois  on 
H.R.  1579  which  would  transfer  DeKalb  and  McHenry  Counties  from 
the  Eastern  to  the  VJestern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Illinois. 

I  have  enclosed  a  copy  of  Chief  Judge  Walter  J.  Cummings' 
letter  on  behalf  of  the  Judicial  Council  to  Mr.  William  J. 
Weller  of  the  Legislative  Affairs  Office  of  the  Administrative 
Office  of  the  United  States  Courts  stating  that  the  Council  has 
no  objections  to  the  provisions  of  H.R.  1579.   The  Judicial 
Council  is  composed  of  all  active  circuit  judges  of  the  Court 
of  Appeals  and  four  district  judges  from  throughout  the 
circuit.   The  members  are:   Chief  Judge  Walter  J.  Cummings, 
Circuit  Judges  Wilbur  F.  Pell,  Jr.,  William  J.  Bauer, 
Harlington  Wood,  Richard  D.  Cudahy,  Jesse  E.  Eschbach,  Richard 
A.  Posner,  John  L.  Coffey,  Chief  District  Judge  John  W. 
Reynolds  (Eastern  District  of  Wisconsin),  District  Judge  Cale 
J.  Holder  (Southern  District  of  Indiana),  Chief  District  Judge 
James  L.  Foreman  (Southern  District  of  Illinois),  and  Chief 
District  Judge  Barbara  B.  Crabb  (Western  District  of  Wisconsin). 

I  have  also  enclosed  a  copy  of  Chief  Judge  Cummings'  letter 
of  February  25,  1983  responding  to  Congresswoman  Martin's 
request  for  his  views  concerning  H.R.  1579. 
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May  13,  1983 
Page  Two 


Both  letters  of  Chief  Judge  Cummings  requested  that  the 
statute  provide  an  effective  date  at  least  six  months  after  the 
date  of  enactment  in  order  that  there  be  proper  notice  to  the 
bar  associations  and  the  public,  time  for  the  court  to  revise 
the  Jury  Selection  Plan,  and  time  for  the  clerk  to  prepare  new 
jury  wheels  for  each  division. 


Sincerely, 


Collins  T.  Fitzpatrick 


Enclosures 


cc:   Chief  Judge  Walter  J.  Cummings 

Chief  District  Judge  Frank  J.  McGarr 
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CMAMSin*  or 

WALTER  J    CUMMINGS 

CHicr  juooc 

II*  SOUTH  oiarcohn  STnf  it 

CHICAGO.  ILLINOIS  •0C04 


United  States  Court  of  Appeals 

SEVENTH  CIRCUIT 


April  11.  1983 


Mr.  William  J.  Waller  LAO 
Legislative  Affairs  Officer 
Administrative  Office  of  the 

United  States  Courts 
Washington,  D.C.   20544 

Dear  Bill: 

I  am  re-sponding  to  your  letter  of  March  2, 
1983,  regarding  your  request  on  behalf  of  the  Court 
Administration  Committee  for  the  views  of  the  Judicial 
Council  on  H.R.  1579.   The  bill  would  transfer  DeKalb 
and  McHenry  Counties  from  the  Eastern  Division  of  the 
Northern  District  of  Illinois  to  the  Western  Division. 

The  Judicial  Council  has  no  objection  to  the 
provisions  of  the  bill.   However,  it  is  important  that 
the  bill  have  an  effective  date  six  months  after  the 
date  of  enactment  in  order  that  there  be  proper  notice 
to  the  bar  associations  and  the  public,  time  for  the 
court  to  revise  the  jury  selection  plan,  and  time  for 
the  clerk  to  prepare  jury  wheels  for  each  division.   It 
is  also  important  that  such  a  provision  be  added  at  the 
Committee  stage. 

•  Sincerely, 

Walter  J.  Cummings  ^ 

Chief  Judge  of  the 
Seventh  Circuit 


CO:   Hon.  Frank  J.  McGarr 
Hon.  Elmo  B.  Hunter 
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CHAMBCRS   or 

WALTER  J     CUMMINGS 

CHICF  JUOCC 

31*   SOUTH  DEARBOIN   STREET 

CHICAGO.  Illinois  6O604 


United  States  Court  of  Appeals 


SEVENTH  CIRCUIT 


February  25,  1983 


Honorable  Lynn  Martin 
Congress  of  the  United  states 
House  of  Representatives 
Washington,  D,  C.   20515 

Dear  Congresswoman  Martin: 

Before  responding  to  your  letter  of  February  4,  1983,  I 
consulted  with  Chief  District  Judge  Frank  J.  McGarr  of  the 
United  States  District  Court  for  the  Northern  District  of 
Illinois. 


It  does  not  matter  to  the  judges  of  the  Northern  District 
of  Illinois  or  myself  as  to  whether  McHenry  and  DeKalb  counties 
are  in  the  Eastern  or  Western  Divisions  of  the  Northern 
District  of  Illinois.   The  only  concern  that  we  have  is  that 
the  public  and  the  bar  of  those  counties  be  well  served.   You 
may  want  to  consult  with  the  bar  associations  and  public 
officials  in  those  counties  as  to  their  preference. 

If  you  decide  to  introduce  the  draft  bill  enclosed  with 
your  letter,  you  should  consider  having  it  become  effective  six 
months  after  the  date  of  enactment  in  order  that  there  be 
proper  notice  to  the  bar  associations  and  the  public,  time  for 
the  court  to  revise  the  jury  selection  plan,  and  time  for  the 
clerk  to  prepare  new  jury  wheels  for  each  division. 

Sincerely, 

Walter  J.  Cummi^igs 

Chief  Judge  of  the 

Seventh  Circuit 
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CGiSCP  JO  1982 

ROBERT  L.  MORRIS 

Attomey-ot-lyow 
LANARK.  ILUNOIS    tlOM  OCT       4   JStic 

Attociale 
EDWARD  J.  MITCHELL  ,  -  TJ.ph«»  49^UJ» 

AHon,n-.tL.-  '   \    .    *■  (A«  C^  •«) 


September  23,  1982 


Honorable  Lynn  Martin 
Member  of  Congress 
1318  E.  State  St. 
Rockford,  111.   61108 

In  Re:   Carroll  County  Bar  Association 

Dear  Congresswoman  Martin: 

I  am  writing  to  you  on  behalf  of  the  Carroll  County  Bar  Association. 
Attached  hereto  is  a  copy  of  the  Bar  Association's  resolution  which  they  recently 
passed  requesting  that  a  full-time  federal  judge  be  appointed  for  the  western 
division  of  the  northern  district  of  Illinois  together  with  the  addition  of 
McHenry  and  Dekalb  counties  to  the  northern  district  of  Illinois.  Any  aid  you 
could  provide  in  connection  with  this  matter  would  be  greatly  appreciated. 


Yours  truly,  ^ 

Edward  /K  Mitchell 


EJM:rsg 
Enc. 
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RESOLUTION 

I  HEREBY  CERTIFY,  that  I  am  Secretary-Treasurer  of  the  Carroll  County  Bar 
Association  of  Carroll  County,  Illinois. 

I  FURTHER  CERTIFY,  that  a  meeting  of  the  Association  took  place  on  September  13, 
1982,  at  Quinn's  of  Mt .  Carroll  in  the  City  of  Mt.  Carroll,  County  of  Carroll  and 
State  of  Illinois,  and  there  was  at  said  meeting  a  quorum  present  and  voting  throughout, 
and  that  the  following  resolution  was  unanimously  adopted: 

BE  IT  RESOLVED  by  the  Carroll  County  Bar  Association  that  the  Bar  Association 
hereby  goes  on  record  in  favor  of  proposed  changes  to  the  federal  court  system 
whereby  McHenry  and  Dekalb  County  would  become  part  of  the  northern  district 
of  Illinois  and  a  full-time  federal  judge  would  maintain  an  office  at  the 
Federal  Building  in  Rockford  to  thereby  better  serve  the  western  district 
of  Illinois  and  to  aid  with  the  increased  case  load  that  would  be  required  by 
the  addition  of  McHenry  and  Dekalb  County. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  as  Secretary-Treasurer  of 
the  Carroll  County  Bar  Association. 
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CATS  I      

f't.TM.: 


February  11,  1Q03 


FEB  2  2  1983 


Congresswoman  Lynn  Martir 
Suite  1208 

Longsworth  House  Office  Building 
Washington,  D.  C.   20515 

Dear  Congresswoman  Martin, 

The  Boone  County  Bar  Association  unanimously  supports  the  bill 
you  introduced  to  transfer  McHenry  and  DeKalb  Counties  to  the 
Western  Division  of  the  United  States  District  Court  for  the 
Northern  District  of  Illinois.  Our  Bar  Association  has  passed  a 
resolution  in  favor  of  the  move. 

We  think  the  addition  of  the  two  counties  would  be  a  significant 
step  towards  the  appointment  of  a  full-time  federal  judge  in 
Rockford.  We,  therefore,  urge  you  to  make  the  bill  a  high  priority 
on  your  legislative  agenda. 


Sincerely, 

BOONE  COUNTY  BAR  ASSOCIATION 


y.y 


GfefalcTF.  Grubb,  Prerfdent 
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August   4,    1982 


The  Honorable  Lynn  Martin 

United  States  Representative 

Doom  1208  Longworth  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Lynn: 

As  you  are  aware,  the  lawyers  of  the  Western  Division  have,  for  as 
long  as  I  can  remember,  attempted  to  establish  full-time  federal  court 
service  In  the  division. 

Today,  we  are  nearer  to  accomplishing  that  goal  than  ever  before. 
When  the  court  was  first  moved  to  Rockford  In  1977,  there  were  approx- 
imately 90  cases  on  the  docket,  and  the  filings  were  approximately  100 
cases.  We  now  have  more  than  200  cases  on  the  docket  and  filings  will 
exceed  225  cases  for  1982,  at  the  present  rate. 

In  order  to  justify  a  full-time  court  In  Rockford,  filings  should 
exceed  300  cases.   At  the  present  rate  we  will  not  exceed  that  number 
until  1985. 

It  has  been  suggested  that  two  additional  counties  should  be  added 
to  the  division,  to-wlt:   HcHenry  and  DeKalb.   Both  of  the  bar  associ- 
ations of  those  counties  have  passed  unanimous  resolutions  requesting 
that  they  be  removed  from  the  Eastern  Division  and  added  to  the  Western 
Division.   The  Winnebago  County  Bar  Association  has  passed  a  resolution 
supporting  that  transfer.   Copies  of  these  resolutions  are  enclosed. 
The  only  change  necessary  would  be  to  amend  Title  28,  Section  93(a). 
Adding  these  two  counties  would  have  many  benefits  for  the  lawyers  and 
citizens  of  the  area.   In  particular,  it  would  benefit  the  lawyers  and 
citizens  of  McHenry  and  DeKalb  Counties.   At  the  present  time  they  are 
required  to  file  and  try  their  federal  cases  in  Chicago  which  necessi- 
tates a  one  and  one-half  hour  trip  each  time  they  must  appear  in  court. 
If  the  court  were  located  in  Rockford,  the  trip  would  be  reduced  to 
approximately  forty-five  minutes  and  the  attendant  expenses  would  also 
be  greatly  reduced.   This  does  not  take  into  consideration  the  time 
saved  because  the  parking  in  Rockford  is  so  much  more  convenient.   I 
would  estimate  a  total  saving  of  two  hours  per  court  appearance.   The 
benefits  to  the  litigants  would  obviously  be  very  substantial. 

Several  other  immediate  benefits  are  also  apparent.  Including: 

1.  The  increased  caseload  would  Justify  a  full  time 
federal  court  in  Rockford  immediately,  resulting 
in  better  service  to  the  citizens  of  the  division. 


I 

WINNEBAGO  COUNTY  BAR  ASSOCIATION,  INC.                                                           t 
1201  TALCOTT  BUILDING      •      ROCKFORD,  IL  61101       •      81S/964-9S75  
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2.  The  courtroom  MJd  other  facilities  In  Rockford  would 
be  better  utilized,  since  they  would  be  used  on  a 
full-time  rather  than  a  part-time  basis. 

3.  The  courtroom  and  chambers  in  Chicago  could  be  better 
utilized  than  is  presently  the  case.   At  the  present 
time  there  are  insufficient  courtrooms  in  Chicago  to 
accomodate  the  number  of  judges  presently  available 
and  additional  judges  are  scheduled  to  be  added  in 
the  very  near  future.   The  new  judges  are  required  to 
use  inadequate  facilities  at  great  Inconvenience. 

A.   We  will  soon  have  a  full-time  law  school  at  Northern 
Illinois  University  in  DeKalb.   A  full-time  federal 
court  in  Rockford  would  mutually  benefit  both  the 
court  and  the  law  school.   At  the  present  time  senior 
law  students  in  Chicago  law  schools  serve  as  extems 
for  the  federal  judges  thereby  allowing  the  students 
to  gain  valuable  experience  and  giving  the  courts 
badly  needed  assistance.   The  same  practice  could  be 
adopted  by  the  Western  Division  judge  and  the  Northern 
Illinois  University  Law  School,  resulting  In  obvious 
benefits  to  both. 

5.   The  taxpapyers  of  the  Rockford  area  and  the  Western 
Division,  would,  for  the  first  time,  receive  the  kind 
of  federal  court  service  long  enjoyed  by  areas  such  as 
Peoria,  Danville,  Springfield  and  East  St.  Louis.   They 
deserve  no  less. 

Never  has  there  been  a  more  opportune  time  to  provide  federal  court 
service  to  Rockford  and  the  surrounding  area.   We  would  appreciate  your 
introducing  this  legislation  at  the  earliest  possible  time. 

Sincerely, 

BRADNER  C.  RIGGS  '  ' 
President 

BCR:pp 
Enclosures 
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Be  It  known  that  on  July  23,  1982  at  a  meeting  of  the  Board  of  Directors 
of  the  Winnebago  County  Bar  Association  by  unanimous  vote  of  said  Board,  the 
following  resolution  was  passed  In  principal: 

RESOLVED,  that  the  Winnebago  County  Bar  Association  continues  In  Its 
long  standing  support  of  changes  which  would  enhance  the  services  of  the 
United  States  District  Court  to  the  citizens  of  the  Western  Division  of  the 
Northern  District  of  Illinois; 

that  In  furtherance  thereof,  the  Winnebago  County  Bar  Association 
endorses  the  resolutions  of  the  Bar  Associations  of  HcHenry  County, 
Illinois  and  of  DeKalb  County,  Illinois  for  transfer  of  said  counties 
from  the  Eastern  Division  to  the  Western  Division  of  the  Northern  District 
of  Illinois; 

further,  the  Winnebago  County  Bar  Association  authorizes  the  President 
of  the  Association  to  participate  fully  In  efforts  to  Implement  said 
transfer. 


BRADNER  C.  RIGGS,  President 
Winnebago  County  Bar  Association 

MARY  P.  ^RMAN,  Secretary 
Winnebago  County  Bar  Association 


WINNEBAGO  COUNTY  BAR  ASSOCIATION,  INC 
1201  TALCOTT  BUILDING   •   ROCKFOHD  IL  61101   •   815/964-9575 
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TO  WHOM  IT  MAY  CONCERN 


BF.  IT  KNO'.VN  THAT  on  October  13,  1981  at  a  meeting  of 
the  DeKalb  County  Dar  Association,  with  fifty-one  (51)  menUsers 
present  and  voting,  constituting  a  quorun,  the  following  resolution 
was  unanimously  passed  by  the  assenvblage: 


RESOLVED,  that  the  DeKalb  County  Bar  Association 
joins  and  supports  the  petition  of  the  McHenry  County 
Dar  Association  to  the  Northern  District  Federal  Court 
requesting  said  Federal  Court  disconnect  McHenry  and 
DeKalb  Counties  from  the  Eastern  Division  of  said 
District  Court,  and  connect  said  Counties  to  the  Western 
Division  of  the  Northern  District  Federal  Court,  which 
sits  in  Rockford,  Illinois. 


Respectfully, 


''>-T 


v^- 


Douglas^ngel,  Presidj 

DeKalb  County  Bar  Association 


Attest:  _/A 


WilTiam  E.  Radke,  Secretary 
DeKalb  County  Bar  Association 
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RESOLUTION 

RESOLVED,  that  the  McHcnry  County  Bar  Association  petition 
the  Northern  District  Federal  Court  requestiny  saxd  Federal  Court 
to  disconnect  Mci.onry  County  from  the  Eastern  Division  of  said 
court  and  connect  them  to  the  Western  Division  of  the  Northern 
District  Federal  Court  which  sits  in  Rockiord,  Illinois. 

BE  IT  FURTHER  RESOLVED  that  the  President  of  the  McHenry 
County  Bar  Association  is  instructed  to  co.Tijtiunicate  with  the  of- 
ficers of  the  DeK.alb  and  LaSalle  County  Bar  Associations  to  BO- 
licit  their  support  with  respect  to  this  petition. 
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VINCENT,  ROTH  &  ELLIOTT,  P.C. 


Jamas  B.  VIncant 
Robart  R.  Roth 
N.  Richard  Elliott 


AllonMyi  tt  Law 

Galena,  Illinois  61036 
Warren,  Illinois  61087 

December   13,    1982 

Galena,    Illinois 


DEC  17  198^ 


Galarta  Offica 

Comar  of  Main  &  Parry 

816/777-0633 


Warran  Offica 

116  Eaat  Main  Straat 

816/746-2024 


i  DATE 


cc:i'.LS"i-'' 


__     IXJC# 


f:e',c# 


The  Honorable  Lynn  Martin 

United  States  House  of  Representatives  j        

Suite  1208  Longworth  House  Office  Building         j 

Washington,  D.  C.  20515 

Dear  Representative  Martin: 

I  am  writing  to  you  on  behalf  of  the  Jo  Daviess  County  Bar 
Association.   Our  Bar  Association  strongly  urges  your  support  for  the 
concept  of  joining  DeKalb  and  McHenry  Counties  to  the  Western  Division 
for  the  Federal  District  Court  of  the  Northern  District  of  Illinois. 
This  would  certainly  be  of  benefit  for  the  lawyers  and  their  clients 
in  this  area. 

If  you  need  any  further  statements  or  documents,  please 
feel  free  to  contact  the  undersigned. 

Thank  you  for  your  continued  and  past  cooperation. 

Very  truly  yours. 


)^tH^ 


^/James  B.  Vincent,  President 

Jo  Daviess  County  Bar  Association 


JBV/moj 
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DEC  20  m 


STKPHKNSON  COUNTY  BAR  ASSOCIATION 
FtuaroKT.  iLLMtotm  aioa* 


ttGD0ECi7]9|^ 


December  16,  1982 


The  Honorable  Lynn  Martin 
1318  East  State  Street 
Rockford,  IL  61101 

Dear  Representative  Martin: 

1  enclose  for  your  reference  a  resolution  adopted  by  the  Stephenson  County 
Bar  Association  on  August  19,  1982,  at  their  regular  meeting,  endorsing  the 
resolutions  of  the  bar  associations  of  McHenry  and  DeKalb  Counties.   A  copy 
of  said  resolution  is  enclosed.   It  is  the  feeling  of  the  Stephenson  County 
Bar  Association  in  support  of  this  resolution  that  this  would  improve  and 
enhance  the  services  of  the  United\  States  District  Court  to  the  citizens  of  the 
Western  Division.  ^ — ---' 

Thank  you  for  your  consideration  on  this  matter 

Your 


W.  Neil  Brown 


WNB:gc 
Enclosure 
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STBPHWWON  COUNTY   BAR  AMOCIATIOM 

FREErORT.   ILLJNOW   CIO** 


,9^ 

Be  It  known  that  on  August  /  /  »  1982  at  a  meeting  of  the  Stephenson 
County  Bar  Association,  a  quorum  being  present  and  voting  by  unanimous  vote, 
Che  following  resolution  was  passed. 

RESOLVED,  that  the  Stephenson  County  Bar  Association  continues  in  its 
long  standing  support  of  changes  which  would  enhance  the  services  of  the 
United  States  District  Court  to  the  citizens  of  the  Western  Division  of  the 
Northern  District  of  Illinois; 

That  in  furtherance  thereof,  the  Stephenson  County  Bar  Association 
endorses  the  resolutions  of  the  Bar  Associations  of  McHenry  County, 
Illinois  and  of  DeKalb  County,  Illinois  for  transfer  of  said  counties 
from  the  Eastern  Division  to  the  Western  Division  of  the  Northern  District 
of  Illinois; 

Further,  the  Stephenson  County  Bar  Association  authorizes  the  President 
of  the  Association  to  participate  fully  In  efforts  to  implement,  said  transfer. 


resident  -/|)K  Nell  Brown 
Stephenson 'County  Bar  Association 


Secretary  -  Ralph  Elliot 
Stephenson  County  Bar  Association 
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98th  congress 
18T  Session 


H.  R.  2329 


To  amend  section  97  of  title  28,  United  States  Code,  to  permit  Federal  district 
court  to  be  held  in  Hopkinsville,  Kentucky. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  24,  1983 

Mr.  HtTBBAED  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

To  amend  section  97  of  title  28,  United  States  Code,  to  permit 
Federal  district  court  to  be  held  in  Hopkinsville,  Kentucky. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  97(b)  of  title  28,  United  States  Code,  is  amend- 

4  ed  by  inserting  "Hopkinsville,"  after  "Bowling  Green,". 

O 
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CARROLL  HUBBARD 

COHGWCSSMAN 
trr  DimHCT,  Kkmtuckt 

ttn  R*V»Ji»f«  HOUM  Otfic*  BUIUXW 

Wawmmoton.  D.C      ZOStt 
(Z02)22>-311B 


AT  LARGE  MAJORITY  WHI# 


Congxtsii  of  ti)e  ?Hntteb  States; 

^ouit  of  SepreKentatibetf 
■kubington.  9.C.    20515 


BANKING.  FINANCE  ANO 
URBAN  AFFAIRS 

MERCHANT  MARINE 
AND  FISHERIES 

CHAIRMAN.  ■USCOMMITTCC  OM 
FANAMA  CANAL/OlfTCM 
CONTINCNTAi.  SHCLF 


July  24,  1984 


Honorable  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
House  Committee  on  the  Judiciary 
2137  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  I^j^^eWSlffinan:  HJp^^ 

I  am  writing  to  you  in  reference  to  your  June  28  letter  - 
to  me  relative  to  your  upcoming  consideration  of  several 
bills  relating  to  the  geographic  organization  of  the  Federal 
Courts,  including  H.R.  2329,  a  bill  to  permit  the  U.S.  District 
Court  for  the  Western  District  of  Kentucky  to  be  held  in 
Hopkinsville,  Kentucky,  in  addition  to  those  places  currently 
designated. 

Please  know  that  I  appreciate  your  providing  me  with 
the  chance  to  respond  to  your  questions  in  preparation  for 
your  one-day  hearing. 

Enclosed  please  find  a  copy  of  the  July  20  letter  to  me 
from  attorney  Ben  S.  Fletcher  III,  President  of  the  Christian 
County  Bar  Association,  and  Mr.  Fletcher's  original  enclosures. 
I  am  also  enclosing  a  July  18  letter  to  you  from  Hon.  Sherrill 
L.  Jeffers,  Mayor  of  Hopkinsville,  a  July  17  letter  from 
Hon.  Frank  M.  Gary,  Christian  County  Judge/Executive,  a  July  17 
letter  from  Robert  Carter,  Chairman  of  the  Hopkinsville-Christian 
County  Industrial  Development  and  Economic  Authority,  eind  two 
July  17  letters  to  you  from  Hon.  Ben  S.  Fletcher  III. 

Although  I  am  aware  of  the  actions  by  the  Judicial  Council 
of  the  Sixth  Circuit  and  the  Chief  Judge  for  the  Western  District 
of  Kentucky,  I  urge  you  to  favorably  review  this  material.  It  is 
my  hope  that  H.R.  2329  will  be  agreed  to  eind  reported  to  the  full 
Judiciary  Committee.  Please  know  of  my  willingness  to  personally 
answer  any  questions  that  you  or  the  members  of  your  subcommittee 
might  have. 
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Honorable  Robert  W. 
July  24,  1984 
Page  Two 


Kastemneier 


Again,  many  thanks  for  allowing  me  the  opportunity  to 
present  this  information  to  you.   I  look  forward  to  hearing 
from  you  as  additional  details  become  available.   If  you  have 
any  questions,  do  not  hesitate  to  let  me  know. 


With  best  wishes  for  you,  I 


lincerely  yours. 


rroll  Hubbard 
Member  of  Congress 


CH/mmf 
Enclosures 
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LAW  OFFICES 

BEN  S.  FLETCHER  III  %//. 

I102     SOUTH     VIRGINIA     STREET     ^LAZA  ^ 

POST  OFFICE  %o%  see  ^  B_ 

HOPKINSVILLE.  KENTUCKY  42240  ^SO 


-^A 


KN  %    PLTTCHCN  III  *"EA  COCK  B02 

DONNA*  CHu  eeo^e?! 

July   20,    1984 


COFY 


Carroll  Hubbard 

Congressman 

1st  District,  Kentucky 

Attn:   Mary  Martha  Fortney 

2182  Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Re:   Federal  Court  Situs 

in  Hopkinsville,  Kentucky 
H.R.  2329 

Dear  Carroll : 

Enclosed  is  the  information  which  has  been  compiled  in 
cooperation  with  Mayor  Sherry  Jeffers'  office  concerning  Mr. 
Robert  Kastenmeier 's  requested  answers  to  the  four  questions 
contained  in  his  June  28,  1984  letter.   Thank  you  very  much 
for  your  assistance  in  helping  Hopkinsville  become  a  situs 
for  a  Federal  court  to  sit.   If  there  is  anymore  information 
you  need,  please  feel  free  to  contact  me. 

With  kindest  personal  regards,  I  am 

Cordially, 


lOy 


Ben  S.  Fletcher  III,  President 
Christian  County  Bar  Association 


BSF:ai 
Enclosures 

cc:   Honorable  Sherrill  L.  Jeffers 
Mayor,  City  of  Hopkinsville 
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1.   What  is  the  need,  local  or  national,  for  the  legislation 
you  have  proposed? 

a.  The  caseload  for  the  proposed  Hopkinsville  Division 
Justifies  the  location  of  a  Federal  court  in  Hopkins- 
ville. (See  attached  Exhibits  1,2  and  Composite  Exhibit 
3). 

b.  The  Western  District  of  Kentucky  currently  consists  of 
the  Louisville  Division,  Bowling  Green  Division,  Owens- 
boro  Division  and  Paducah  Division.   Hopkinsville, 
Christian  County,  Kentucky  is  located  in  the  Paducah 
Division.  The  proposal  to  hold  Federal  court  in 
Hopkinsville,  Christian  County,  Kentucky  is  necessary 
because  Christian  County  is  the  second  most  populous 
county  located  in  the  Western  District  (excluding. 
Jefferson  County).   Christian  County  also  contains  the 
Fort  Campbell,  Kentucky,  Army  base  where  over  20,000 
troops  (over  40,000  people  including  their  families)  are 
stationed.   It  is  an  inconvenience  (and  most  costly  to 
the  Federal  Government)  for  Jurors,  witnesses,  attorneys, 
FBI  agents  and  other  court  participants  to  travel  from 
Christian  County  to  the  Paducah  Division  located  in 
McCracken  County.   Due  to  the  location  of  Fort  Campbell 
in  Christian  County,  Hopkinsville  is  a  logical  location 
for  a  Federal  court  to  sit. 

c.  Hopkinsville  is  the  location  of  a  Jail  facility  which  has 
been  approved  by  the  Federal  Government  for  housing 
Federal  prisoners,  and  currently  houses  Federal  prls- 
oners. 

d.  The  Federal  Bureau  of  Investigation  already  has  offices 
in  Hopkinsville. 

e.  One  of  the  United  States  Magistrates  for  the  United 
States  District  Court,  Western  District  of  Kentucky, 
John  M.  Dixon,  Jr.,  currently  holds  court  at  Hopkinsvlll* 
and  Fort  Campbell.   Please  see  attached  Composite  Kxhlbit 
3  which  shows  the  large  caseload  handled  by  Judge  Dixon 
in  Hopkinsville  and  Fort  Campbell,  and  the  problem  the 
United  States  Magistrate  has  had  in  finding  a  courtroon 
in  Hopkinsville  to  conduct  Federal  hearings. 

f.  Attached  as  Exhibits  4  and  5  are  the  existing  United 
States  Court  Divisions  for  Bowling  Green,  Owensboro  and 
Paducah  and  the  proposed  United  States  District  Court 
Divisions  for  Bowling  Green,  Owensboro,  Paducah  and 


46-215  0-85-11 
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Hopkinsville.   The  proposed  new  Divisions  are  equal  in 
size  and  caseload  as  noted  on  the  attached  Exhibits  4  and 
5  and  also  from  the  caseload  statistics  provided  on 
Exhibits  1  and  2. 

g.   Hopkinsville-Christian  County  has  a  large  minority 
population  which  exceeds  35%  of  the  total  population. 
Due  to  their  socioeconomic  status,  it  is  difficult, 
if  not  impossible,  for  them  to  participate  in  the 
Federal  court  system  since  they  must  travel  from  70  to 
90  miles  to  Paducah. 

What  are  the  anticipated  costs  of  the  reorganization  you  have 
proposed? 

a.  One  of  the  benefits  to  the  Federal  Government  from 
locating  a  Federal  court  in  Hopkinsville  is  the  low  cost 
it  would  entail.   Enclosed  as  Exhibit  6  are  photographs 
of  the  former  United  States  Post  Office  located  on  Ninth 
Street  in  downtown  Hopkinsville.   This  large  building 
would  certainly  meet  the  physical  requirements  for  a 
Federal  court.   This  building  currently  houses  a  local 
museum,  but  the  museum  can  be  relocated  to  another  suit- 
able location  thereby  making  the  building  available 
immediately  for  the  court  to  sit.   Also,  the  building  has 
been  occupied  by  the  museum  for  several  years  so  the  in- 
side of  the  building  is  in  good  physical  condition.   It 
is  anticipated  it  would  cost  no  more  than  $150,000.00  to 
equip  the  inside  of  said  building  in  a  manner  appropriate 
for  a  Federal  court.   There  is  also  more  than  adequate 
parking  space  to  the  back  and  side  of  the  building  for 
court  personnel  and  participants  to  park.   As  noted  on 
the  attached  July  18,  1984  letter  from  the  Mayor  of 
Hopkinsville,  Sherrlll  L.  Jeffers,  the  former  Post  Office 
building  has  been  offered  to  the  Federal  Government  for 
location  of  a  Federal  court.   (See  Exhibit  7).   There 
will  be  no  cost  for  location  of  an  FBI  office  in  Hop- 
kinsville since  one  is  already  here.   Also,  as  mentioned 
hereinbefore,  Hopkinsville  is  a  location  of  a  modern  Jail 
facility  which  has  been  approved  for  housing  federal 
prisoners.   In  fact,  numerous  federal  prisoners  are 
housed  in  Hopkinsville  on  a  regular  basis  at  the  present 
time. 

b.  The  only  other  costs  associated  with  the  location  of  a 
Federal  court  in  Hopkinsville  would  be  support  court 
personnel.   It  is  anticipated  there  will  be  a  need  for 
one  United  States  District  Court  Clerk  and  one  Deputy 
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Clerk,  and  one  or  two  Deputy  United  States  Uarshalls  to 
be  located  in  Hopkinsville.   Therefore,  this  would 
involve  approximately  four  full  time  support  personnel  to 
be  located  at  this  site.   The  salary  costs  for  these 
court  personnel  would  be  less  than  $100,000.00  per  year. 

c.   In  summary,  it  is  anticipated  rennovation  costs  will 
amount  to  $150,000.00  or  less,  and  that  it  would  cost 
less  than  $100,000.00  for  court  personnel  per  year  to 
operate  a  Federal  court  in  Hopkinsville. 

3.  What,  if  any,  alternative  means  are  available  which  might 
serve  the  same  purposes  which  your  legislation  serves? 

a.   The  only  alternative  means  would  be  to  continue  holding 
court  only  in  the  Paducah  Division  which  is  70  to  90 
miles  away. 

4.  Is  there  any  identifiable  support  and/or  opposition  to  your 
reorganization  plan?   If  there  is  opposition,  what  causes  the 
controversy? 

a.  The  only  so  called  opposition  to  a  Federal  court  sitting 
in  Hopkinsville  comes  from  the  Sixth  Circuit  Judicial 
Council.   The  Council  did  not  believe  enough  case-related 
work  was  arising  in  the  Hopkinsvile,  Christian  County, 
area  to  be  served  by  the  location  to  warrant  the  admini- 
strative burden  of  an  additional  statutory  court  situs. 
For  the  reasons  stated  in  response  to  question  no.  1, 

the  available  statistics  indicate  that  there  are  as  many 
cases  being  generated  in  the  proposed  Hopkinsville  Divi- 
sion as  are  being  generated  in  the  Paducah,  Bowling 
Green  and  Owensboro  Divisions.   Also,  the  United  States 
Magistrate  covering  this  area  has  an  unusually  high  case- 
load.  Furthermore,  Fort  Campbell,  Kentucky  is  a  large 
military  base  located  in  Christian  County  which  generates 
a  considerable  number  of  cases  to  be  handled  by  a  Federal 
court.   Lastly,  as  pointed  out  in  response  to  question 
no.  2,  the  administrative  cost  is  minimal. 

b.  Enclosed  are  letters  from  the  Mayor,  City  of  Hopkins- 
ville, County  Judge-Executive,  County  of  Christian, 
Chairman,  Industrial  Development  Economic  Authority, 
Hopklnsville/Christian  County  Chamber  of  Commerce  and 
Christian  County  Bar  Association  supporting  the  location 
of  a  Federal  court  in  Hopkinsville.  (See  Exhibits  7,   6, 
9,  10  and  11). 
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NUMBER  OF   CASES    FILED 

IN   BOWLING   GREEN,    OWENSBORO 

AND   PADUCAH    FOR   1981-82 


BOWLING  GREEN  DIVISION 

OWENSBORO  DIVISION 

PADUCAH  DIVISION 

COUNTY 

'81 

'82 

COUNTY 

•81 

•82 

COUNTY 

•81 

•82 

'r 

*-   Adair 

1 

4 

Daviess 

18 

61 

Ballard 

3 

8 

Allen 

1 

3 

Grayson 

5 

13 

Caldwell 

4 

2 

Barren 

4 

5 

Hancock 

6 

8 

Calloway 

9 

13 

Butler 

9 

16 

Henderson 

19 

17 

Carlisle 

- 

2 

Casey 

2 

5 

Hopkins 

32 

120 

Christian 

26 

19 

Clinton 

2 

3 

McLean 

4 

7 

Crittenden 

1 

7 

Cumberland 

1 

4 

Muhlenberg 

19 

27 

Fulton 

3 

4 

Edmonson 

3 

6 

Ohio 

9 

14 

Graves 

12 

10 

Green 

- 

3 

Union 

9 

19 

Hickman 

2 

- 

Hart 

3 
7 

3 

7 

Webster 
TOTAL 

7 
128 

7 

Livingston 
Lyon 

9 
23 

7 

Logan 

293 

31 

Metcalf 

2 

1 

McCracken 

35 

47 

Monroe 

3 

- 

Marshall 

13 

17 

Russell 

6 

7 

Trigg 

2 

2 

Simpson 

6 

4 

TOTAL 

142 

169 

Taylor 

4 

2 

Todd 

2 

2 

Warren 

29 

37 

TOTAL 

85 

112 

EXHIBIT    1 
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NUMBER  OF  CASES  FILED  FOR 

BOWLING  GREEN,  OWENSBORO,  PADUCAH 

AND  HOPKINSVILLE  AFTER  REALIGNMENT 

OFDIVISICMfS  BASED  ON  1981-82  FIGURES 


5  BOWLING  GREEN  DIVISICW 

COUNTY 

•81 

'82 

Adair 

1 

4 

Allen 

1 

3 

Barren 

4 

5 

But ler 

9 

16 

Casey 

2 

5 

Clinton 

2 

3 

Cumberland 

1 

4 

Edmonson 

3 

6 

Green 

- 

3 

Hart 

3 

3 

Metcalf 

2 

1 

Monroe 

3 

- 

Russell 

6 

7 

Simpson 

6 

4 

Taylor 

4 

2 

Warren 

29 
76 

37 

TOTAL 

103 

OWENSBORO  DIVISION 

COUNTY  '81  '82 

Daviess  18  61 

Grayson  5  13 

Hancock  6  8 

Henderson  19  17 

McLean  4  7 

Obio  9  14 

Union  9  19 

Webster  7  7 

TOTAL  77  146 

HOPKINSVILLE  DIVISION 

COUNTY  '81  '82 

Caldwell  4  2 

Christian  26  19 

Hopkins  32  120 

Logan  7  7 

Lyon  23  31 

Muhlenberg  19  27 

Todd  2  2 

Trigg  2  2 


PADUCAH  DIVISION 

COUNTY     '81  '82 

Ballard     3  8 

Calloway    9  13 

Carlisle    -  2 

Crittenden   1  7 

Fulton      3  4 

Graves     12  10 
Hickman     2 

Livingston  9  7 

McCracken   35  47 

Marshall   13  17 


TOTAL      87   115 


TOTAL      115    210 


EXHIBIT  2 
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UNITED  STATES  DISTRICT  COURT 
WESTERN  DISTRICT  OF  KENTUCKY 
MIDDLE  DISTRICT  OF  TENNESSEE 

JOHN  M.  DIXON,  JR. 

UNITED  STATES  MAGISTRATE 
PC.  BOX  627.  HOPKINSVILLE.  KENTUCKY  42240 

July  18,  1984 


Hon.  Sherrill  L.  Jeffers 
Mayor,  City  of  Hopkinsville 
101  North  Main  Street 
Hopkinsville,  Kentucky   42240 

Dear  Sherry: 

Pursuant  to  your  request,  I  am  enclosing  statistical 
information  on  Magistrate  Dixon's  caseload  for  the  Western  District 
of  Kentucky.   The  statistics  for  the  petty  and  misdemeanor  cases 
include  only  the  completed  cases  and  the  majority  of  these  cases 
are  heard  at  Fort  Campbell,  Kentucky.   However,  there  are  cases 
shown  in  these  statistics  from  the  Land  Between  the  Lakes  area  and 
all  LBL  cases  are  heard  in  Hopkinsville.   Also,  it  is  sometimes 
necessary  to  hear  some  Fort  Campbell  cases  in  Hopkinsville. 

All  felony  cases  are  heard  in  Hopkinsville.   The  figure 
shown  for  felony  cases  includes  all  cases  in  which  any  work  was 
done  on  the  case  from  issuing  a  warrant  to  the  initial  appearance 
of  the  defendant. 

I'Jhenever  it  is  necessary  to  hear  any  case  in  Hopkinsville, 
we  must  request  the  use  of  one  of  the  county  courtrooms  for  the 
hearings.   Although  Judge  Gary  has  been  very  cooperative,  there  are 
times  when  a  county  courtroom  is  not  available  and  the  hearings  must 
be  held  in  the  conference  room  of  Magistrate  Dixon's  law  office. 

I  have  also  listed  the  number  of  defendants  who  were 
imprisoned  in  petty  and  misdemeanor  cases.   All  these  defendants 
were  lodged  in  the  Christian  County  Jail. 

If  I  can  supply  any  additional  information,  please  let  me 
know. 


Linda  M,  Withers 

Secretary  to  Magistrate  Dixon 


Enclosure 


COMPOSITE  EXHIBIT  3 
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WESTERN  DISTRICT   OF  KENTUCKY 


DATE 

PETTY  OFFENSE 
CASES 

MISDEMEANOR 
CASES 

PERSONS 
IMPRISONED 

3 

FELONY 
CASES 

Jun  '84 

322 

12 

1 

May  '84 

325 

19 

2 

1 

Apr  '84 

526 

7 

1 

0 

Mar  '84 

258 

8 

1 

0 

Feb  '84 

153 

16 

3 

4 

Jan  '84 

139 

7 

0 

0 

Dec  '83 

229 

8 

1 

0 

Nov  '83 

158 

7 

0 

4 

Oct  '83 

110 

11 

1 

0 

Sep  '83 

108 

16 

1 

0 

Aug  '83 

101 

8 

2 

0 

Jul  '83 

110 

9 

1 

3 

Jun  '83 

132 

10 

3 

0 

May  "83 

122 

23 

2 

0 

Apr  "83 

219 

21 

2 

1 

Mar  '83 

212 

7 

1 

2 

Feb  '83 

56 

8 

1 

2 

Jan  '83 

157 

13 

0 

4 

Dec  '82 

174 

7 

0 

1 

Nov  '82 

176 

8 

1 

4 

Oct  "82 

135 

12 

1 

1 

Sep  '82 

87 

5 

0 

0 

Aug  '82 

149 

13 

2 

0 

Jul  '82 

136 

16 

1 

0 

COMPOSITE   EXHIBIT   3 
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Page  Two 


DATE 

'82 

PETTY  OFFENSE 
CASES 

MISDEMEANOR 
CASES 

PERSONS 
IMPRISONED 

1 

FELONY 
CASES 

Jun 

134 

13 

0 

May 

'82 

176 

16 

0 

0 

Apr 

•82 

84 

6 

0 

1 

Mar 

•82 

179 

23 

3 

1 

Feb 

•82 

244 

9 

2 

0 

Jan 

'82 

171 

23 

1 

0 

5,282  361  37  30 
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City  of  Hopkinsville 
Kentucky 


Sherriul   L.  Jeffers 
Mayor 


P     O     BOX     707 
50a/8e7     4000 


July  18,  1984 


Mr.  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
Washington,  D.C.  20515 

Dear  Mr.  Kastenmeier: 

I  strongly  feel  that  Hopkinsville  would  be  an  appropriate 
location  for  a  Federal  Court  because  of  the  caseload  and  the 
geographical  location  of  the  City. 

We  have  a  government  owned  building  which  could  certainly 
meet  the  physical  requirements  of  the  court,  and  I  offer  the 
City's  full  cooperation  in  the  establishing  of  such  a  court  here. 

I  urge  that  you  give  very  serious  consideration  to  a 
Federal  Court  sitting  in  Hopkinsville,  Kentucky. 


Sincerely, 


Sherrill  L.  Jeffe 


rk      ^^ 
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ExECUTiVK  Offices 

Christian  County 


FRANK  Gary  county   court   house  telephone 

HOPKINSVILI.K,  KKNTTX-KV    493  40  i>o3-mv-.ioo 


July  17,  1984 


To  Whom  It  May  Concern : 

As  Judge  Executive  of  Christian  County,  I  would  like  to 
encourage  you  to  locate  a  Federal  Coirrt  in  our  county  seat,  Hopkinsville. 

We,  in  Christian  County  are  very  proud  of  our  court  facilities. 
We  also  have  a  modem,  efficient  county  jail,  which  is  the  only  Federally 
contracted  jail  for  federal  prisoners  in  this  area. 

We  have  an  excellent  building  for  the  Federal  Court  to  locate 
and  I  think  you  would  find  the  cooperation  of  our  citizens  beneficial. 
We  are  a  center  for  the  five  large  neighboring  counties,  futhermore 
Fort  Canpbell  is  located  in  our  county. 

We  hope  you  will  visit  us  to  see  how  much  we  have  to  offer. 
You  have  our  sincere  support  in  locating  in  Christian  County. 


Respectfully  yours. 


Frank  M.  Gary      ^ 
County  Judge/Executive 


BJG:nidg 
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HOPKINSVILLE  •  CHRISTIAN  CO. 

Industrial  Development 
6c  Economic  Au 


lopment 
luthority 


July  17,  1984 


Mr.  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
Washington,  D.C.  20515 

Dear  Mr.  Kastenmeier: 

As  a  City/County  organization  dedicated  to  economic 
development  of  our  area,  we  are  in  full  support  of  the 
locating  of  a  Federal  Court  in  Hopkinsville. 

We  would  appreciate  your  positive  consideration  in 
regard  to  this  most  important  matter. 

Sincerely, 

Chairman 
ewm 


P.O.BOX13S2 
EXHIBIT   9  HOfMNSVILLE.  KENTUCKY  42240 

(802)887-4022 
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LAW  OFFICES 

BEN  S.  FLETCHER  III 

I   1  02     SOUTH    VIRGINIA    STREET    PLAZA 
POST  OFFICE  BOX  090 

HOPKINSVILLE.  KENTUCKY  42240 

BEN  5    FurrCMER  111  ^,  „„  .  „-  .  AREA  CODE  502 

DONNAACMU  Julj?      20,        1984  BB5  7B7. 


Mr.  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
Washington,  D.C.   20515 

Dear  Mr.  Kastenmeier: 

The  Hcpkinsville/Christian  County  Chamber  of  Commerce 
has  unanimously  passed  a  resolution  approving  the  location 
of  a  Federal  court  in  Hopkinsville,  Kentucky.   Due  to  the  70 
to  90  mile  trip  that  witnesses,  court  participants,  attor- 
neys and  others  must  make  to  Paducah  to  participate  in 
Federal  court  proceedings,  it  seems  logical  for  a  Federal 
court  to  be  located  in  Hopkinsville.   We  have  a  large 
minority  population  in  this  area  (over  35%)  and  due  to  their 
socioeconomic  status  it  is  extremely  difficult  for  them  to 
participate  in  Federal  court  proceedings  in  Paducah. 
Furthermore,  over  20,000  troops  are  now  located  at  Fort 
Campbell,  Kentucky  Army  Post  here  in  Christian  County. 
These  soldiers  and  their  families,  and  the  Federal  court 
legal  work  generated  therefrom,  could  best  be  handled  by  the 
location  of  a  Federal  court  in  Hopkinsville  rather  than  re- 
quiring these  soldiers  and  their  families  to  travel  to 
Paducah  (some  90  miles  away)  to  have  their  cases  heard  and 
to  participate  in  the  Federal  court  system. 

Lastly,  the  location  of  a  Federal  court  in  downtown 
Hopkinsville  in  the  former  United  States  Post  Office 
building  would  be  of  immense  benefit  to  our  downtown  re- 
vltalization  efforts.   Downtown  Hopkinsville  has  a  large 
historical  district  and  the  location  of  a  Federal  court  in 
the  old  post  office  building  would  serve  as  a  cornerstone 
for  this  historic  development. 

Sincerely  yours, 

Ben  S.  Fletcher  III 
Vice  President,  Legislative  Affairs 
Hopkinsville/Christian  County 
Chamber  of  Commerce 

BSF:ai 
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LAW  OFFICES 

BEN  S.  FLETCHER  III 

1102    SOUTH    VIRGINIA    STREET    PLAZA 

POST  OFFICE  BOX  SSS 

HOPKINSVILLE.  KENTUCKY  42240 

AREA  CODE  502 
•CN8    FLETCHER  .1.  885-7671 

OONNA  A.  CHU 


July  20,  1984 


Mr.  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
Washington,  D.C.   20515 

Dear  Mr.  Kastenmeier: 

The  Christian  County  Bar  Association  is  100%  behind  the 
location  of  a  Federal  court  in  Hopkinsville,  Kentucky.   We 
have  previously  sent  our  views  to  the  Sixth  Circuit  Judicial 
Counsel.   The  Christian  County  Bar  Association  feels  the 
caseload  in  this  area  justifies  the  location  of  a  Federal 
court  in  Hopkinsville.   Furthermore,  the  location  of  a  large 
military  base  in  this  County,  Fort  Campbell,  Kentucky,  with 
over  20,000  troops,  generates  a  tremendous  number  of  Federal 
cases  which  could  and  should  be  disposed  of  in  Hopkinsville, 
Kentucky  since  this  in  the  long  run  will  save  the  Federal 
Government  a  considerable  amount  of  money. 

Cordially, 


Ben   S.    Fletcher    III,    President 
Christian  County  Bar  Association 


BSF:ai 
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98th  congress 
1st  Session 


H.R.4179 


To  amend  section  93  of  title  28,  United  States  Code,  to  permit  Federal  district 
court  to  be  held  in  Champaign /Urbana,  Illinois. 


m  THE  HOUSE  OF  REPRESENTATIVES 

October  20,  1983 

Mr.  Madigan  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 


To  amend  section  93  of  title  28,  United  States  Code,  to  permit 
Federal  district  court  to  be  held  in  Champaign /Urbana, 
Llinois. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  93(b)  of  title  28,  United  States  Code,  is  amend- 

4  ed  by  inserting  "Champaign /Urbana,"  before  "Danville". 

O 
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EDWARD  R.  MADIGAN 
Illinois 


Congresisi  ot  tfie  ^nitetr  States; 

^ou6t  of  i&epresientatibefi; 
raattftington,  S.C.    20515 

August  6,  198A 


Honorable  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

Thank  you  for  giving  me  the  opportunity  to  comment  on 
H.R.  4179,  legislation  I  have  introduced  to  authorize  the 
Central  District  of  Illinois  to  hold  court  in  Champaign/ 
Urbana.   I  will  address  each  of  the  questions  for  which  you 
have  requested  a  response. 

1.   What  is  the  need,  local  or  national,  for  the  legislation 
you  have  proposed? 

Since  the  reorganization  of  the  Eastern  and  Southern 
Districts  into  the  Central  District  of  Illinois  in  1979,  there' 
has  been  a  dramatic  increase  in  the  number  of  annual  filings  in 
the  eastern  division  of  the  Central  District.   The  filings  have 
increased  from  200  a  year  to  almost  600.   To  help  the  eastern 
division  handle  the  larger  case  load  a  new  magistrate  has  been 
approved  for  the  district.   This  judge  will  spend  at  least 
three  out  of  five  days  in  the  eastern  division,  the  remainder 
of  that  magistrate's  time  will  be  spent  in  Peoria.   Since  there 
is  only  one  courtroom  in  the  eastern  division,  a  new  one  needs 
to  be  built  in  which  this  magistrate  will  be  able  to  try  jury 
cases,  especially  pro  se  prisoner  civil  rights  cases  which  have 
accounted  for  a  large  portion  of  the  increase  of  the  case  load. 
The  new  courtroom  would  also  be  used  by  visiting  judges. 

Danville,  the  site  of  the  present  courtroom,  is  no  longer 
the  center  of  population,  communications,  and  transportation  in 
the  eastern  division.   Champaign/Urbana  is  a  more  centrally 
located  city  in  the  division  and  would  be  an  ideal  site  for  the 
new  courtroom.   Litigants  and  jurors  would  benefit  from  the 
improved  location  and  it  will  also  facilitate  shuttling  the 
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Honorable  Robert  W.  Kastenmeler 
August  6,  1984 
Page  two 


new  magistrate  between  Peoria  and  the  eastern  division.   Also, 
placing  the  new  courtroom  in  Champaign/Urbana  would  allow  the 
courts  an  opportunity  to  make  use  of  the  senior  law  students 
at  the  University  of  Illinois  in  the  trial  of  pro  se  prisoner 
civil  rights  cases. 

It  is  stressed  that  Champaign/Urbana  would  be  an  additional 
place  for  the  court  to  sit.   Danville  will  not  be  abandoned  and 
will  continue  to  be  the  official  station  of  the  Honorable 
Harold  A.  Baker. 

2.  What  are  the  anticipated  costs  of  the  reorganization  you 
have  proposed? 

No  costs  will  be  incurred  by  the  passage  of  H.R.  4179. 
An  additional  courtroom  needs  to  be  built  in  the  division. 
This  bill  only  addresses  the  question  of  where  to  build  the  new 
courtroom.   In  the  future  there  would  be  a  request  for  funds  to 
construct  the  additional  courtroom  in  the  Springer  Federal  Building 
in  Champaign. 

3.  What,  if  any,  alternative  means  are  available  which  might 
serve  the  same  purposes  which  your  legislation  serves? 

The  only  alternative  to  solving  the  court's  need  for  an 
additional  courtroom  facility  would  be  to  construct  that  court- 
room in  Danville.   The  cost  would  be  approximately  the  same, 
but  the  new  court  would  not  be  at  the  center  of  population, 
transportation  or  communication  for  the  eastern  division  of 
the  district. 

4.  Is  there  any  identifiable  support  and/or  opposition  to  your 
reorganization  plan?   If  there  is  opposition,  what  causes 
the  controversy? 

The  three  judges  of  the  district  support  the  addition  of 
Champaign/Urbana  as  a  place  for  the  court  to  sit.   The  Judicial 
Conference  of  the  United  States  has  approved  it,  as  has  the 
Judicial  Council  of  the  Seventh  Circuit.   You  have  already 
received  the  approval  of  the  Administrative  Office  of  the 
United  States. 
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Kastenmeier 


The  Vermilion  County  Bar  Association  has  expressed  opposition 
to  naming  Champalgn/Urbana  as  an  additional  place  for  the  court 
to  sit,  under  the  misapprehension  that  Danville  would  no  longer 
be  a  place  for  holding  court.   This  bill  would  not  have  the 
court  abandon  Danville.   Judge  Baker  will  maintain  Danville  as 
his  official  station.   Judge  Baker  addressed  the  Vermilion 
County  Bar  Association  on  July  31  to  put  their  minds  at  ease 
that  Danville  will  continue  to  be  the  primary  place  for  holding 
court . 


Again,  thank  you  for  the  opportunity  to  provide  your  Subcom- 
mittee on  Courts,  Civil  Liberties  and  the  Administration  of 
Justice  with  this  information.  /Fljease  let  me  know  if  there  is 
anything  else  I  can  do  to  facil:ita/t>  favorable  action  on  H.R.  4179 


Edward  Madigan 
Representative  in  Congress 


ERM/jd 
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98th  congress 
2d  Session 


H.  R.  4662 


To  establish  the  McAllen  Division  of  the  Southern  District  Court  of  Texas,  and 

for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Januaey  26,  1984 

Mr.  DE  LA  Gabza  introduced  the  following  bill;  which  was  referred  to  the 

Committee  on  the  Judiciary 


A  BILL 

To  establish  the  McAllen  Division  of  the  Southern  District 
Court  of  Texas,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  subsection  (b)  of  section  124  of  title  28,  United  States 

4  Code,  is  amended — 

5  (1)  by  striking  out  "six  divisions"  and  inserting  in 

6  lieu  thereof  "seven  divisions"; 

7  (2)  in  paragraph  (4)  by  striking  out  ",  Hidalgo, 

8  Starr,";  and 

9  (3)  by  adding  at  the  end  thereof  the  following  new 
10           paragraph: 
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1  "(7)  The  McAllen  Division  comprises  the  counties 

2  of  Hidalgo  and  Starr. 

3  Court  for  the  McAllen  Division  shall  be  held  at 

4  McAllen.". 

5  Sec.  2.  (a)  Except  as  otherwise  provided  in  this  section, 

6  the  amendments  made  by  this  Act  shall  take  effect  on  Octo- 

7  ber  1,  1984.      . 

8  (b)  The  amendments  made  by  this  Act  shall  not  apply  to 

9  any  action  commenced  before  October  1,  1984,  and  pending 
10  in  the  United  States  District  Court  for  the  Southern  District 
1,1  of  Texas  on  such  date. 

12  (c)  Nothing  in  this  Act  shall  affect  the  composition  or 

13  preclude  the  service  of  any  grand  or  petit  juror  sunmioned, 

14  impaneled,  or  actually  serving  in  any  judicial  district  on  Oc- 

15  tober  1,  1984. 

O 
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KIKA  DE  LA  GARZA 

ISth  DwnticT,  TcXAs 


Conste£(£(  ot  tiie  Winitttt  States; 

HouKe  of  3Sit9vtitntati\iti 
ffiafi^ington,  B.C.    20515 

7  AV(giast  1984 


Han  Robert  W  Kaftermeier,  Chairmcin 
Siiboonmittee  on  Courts,  Civil  Liberties 

and  The  fldministxation  of  Justice- 
Ccxmittee  on  the  Judiciary 
2137  Raybui-n  HOB 
Washington,  D  C  20515 

Dear  Mr  Chaitmar. 

This  will  reply  to  yovr  letter  to  me  of  2P  Jure  regarding  iry  bill  H  F  4662, 
to  establish  a  Mc Allen  rd vision  of  the  U  S  Southern  District  Court  System  (.f  Texas. 
The  attached  is  ser^t  in  response  to  notificetion  fron  your  aubconrittee  that  the; 
bill  would  be  heard  Thui'sday,  9  August  in  Foan  2226  Raybiom  end  that  written 
testimDny  would  be  sufficient . 

Thank  you  for  hesring  my  bill.  With  hi^iest  regards,  I  am 

Sincerely 


E  (Kika)  de 


gap 
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KIKA  OE  LA  GARZA 

1STM  DiCTRICT',  TCXA* 


Congre£(£(  ot  tf)e  Winitth  ^mtsi 

J^ouit  of  3Elepre£ientattbe£t 
raoitttington.  9.C.    205t5 

STATEMENT  BY 

E  (Kika)  de  la  Garza 

Pefcre  The 

Subcctrmittec  on  Courts,  Civil  Liberties,. 

and  The  Administrotion  of  Justic3e 

of  th(; 

Carmittee  on  the  Judiciary 

9  Aucrust  1984 


M-:  Chctirman  and  members  of  the  suboonmittee,  this  is  in  sipport  of  my 
bil]  H  R  4662,  to  estab.  ish  a  McAllen  rdvision  of  the  U  S  Souihem  District 
Court  System  of  Texas.  Your  subcxniiiittee  asked  for  rr^'  respcnse  to  four  questions 
and  I  will  take  them  in  order  as  follcwi;: 

1.)  What  is  the  need,  local  or  national,  for  the  proposed  legislation? 
Primarilv,  a  jurisdictions 1  division  of  the  work  at  the  Brownsville  Division 
would  effectively  iitprove  the  administretion  of  justice  and  alle\iate  problems 
creating  undue  ecancmic  burder.s  on  the  govemrent.  The  vast  geographic  area 
of  the  Brownsville  Division  incuts  large  travel  oor.ts  for  court  and  executive 
branch  eitployees.  The  high  incidence-  of  criminal  arrests  requirs  a  funneling 
of  ell  prisoners  to  Browi'Sville,  requiring  tiantportation,  posing  se-curity  and 
travel  problems.  Such  funnel ing  results  in  the  overcrowding  of  local  jail 
facilities,  creating  a  hardship  cJid  requiring  lodging  at  facilities  located 
great  distai;oer.  from  Brownsville.  Thie  Erownsville  jury  vhecl  includes  a  mix 
of  jurors  from  Hidalgo,  Stcorr,  Willacy  and  Cc'meron  Counties  vrfdch;  increases 
juror  costs  tc  the  govemmerit  and  creates:,  an  i noonvtnience  for  the-  citizens  of 
that  division. 

2 . )  What  are  the  ar;ticipated  costs  of  the  proposed  reorganization? 
All  of  the  law  enforcatient  ,  pi-ose:cutorial  and  services  agencies  imxilved  with 
the  ordincry  processing  of  criminal  cases  have  been  interviewed  and  offered 
iitpact  stataientt-  v*ich  J  will  provide  as  tc  the  budgetary  considerations  with 
the  creation  of  a  new  division  at  McAllen.  Thete  agencies  report  significcJit 
savings  in  such  areas  as  tra-^el,  per  diem,  transportation,  vehicle  depreciation, 
teleoonriunications,  extrc  and  o\'ertijne  personnel  anc  prisoner  housing  ooists. 
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The  follov'ing  is  a  listing  of  the  estimeited  reduction  in  <x>sts,  by  the 

estatilishmeint  of  a  KcAllen  Division,  considering  the  objective  and  neasurable 

factors  previously  nentioned: 

Internal  Revenue  Service  $       5,400 

Federal  Bureau  of  Investigation  54,000 

U  S  Marshal  Service  54,300 

Drug  Enforcement  130,000 

CXiiitcms  Agency  30,000 

U  S  Probation  33,800 

Border  Patrol  62,000 

Fish  and  Wildlife  Agency  17,000 

U  S  Attorney's  Office  2,500 

U  S  C-ustoiTB  Patxol  19,40C 

U  S  Courts  23,000 

$  431,400 

All  of  the  above  agencies'  prelections  indicate  a  possible  gross  sa\-ings  of 
$431,400  annually.  All  agencies  involved  either  have  existing  duty  stations  or 
offices  located  in  the  McAllen  tire;-,  and  claim  there  would  be  no  cost  of  additional 
staffing  since  pers-oniel  exists  at  thcit  location.  As  a  matter  of  fact,  it  is 
predicted  that  there  will  be  i\n  econany  in  gained  man  hours  vMch  is  not  figvired 
into  these  considerations  as  £  result  of  tijre  saved  in  transportdng  piisoners, 
attending  court  sessicais  as  witnesses  c-nd  perfominc;  other  administrative  duties:; 
outside  of  t±e  McAllen  area. 

The  only  government  agency  requiring  additional  space,  other  than  the-   U  S 
Courts,  will  be  the  U  S  Attcrney  vvho  estiitates  that   lease  spacer  will  represent  a 
cost  of  appioximately  $13,500  annually.  a)urtroc«is,  chambers  and  cleik's  office 
space  with  a  maximum  of  two  additu-onal  deputy  clerks  vidll  represent  an  annial 
cost  of  approximately  $111,000  for  a  total  of  $124,500  annually.  Estimating  a 
total   savings  of  $431,400,  less  the  antd.cipat€d  additional  annial  cost  to  the 
U  S  Attorney  and  the  U  S  Courts,  an  arjiual  savings  of  apprcximately  $306,900  is 
anticipated. 

Let  me  edd  that  in  emy  con-sideration,  the  cost  of  jury  management  is  a  major 
factor.  During  the  twelve  month  period  ending  in  Dec-ember  of  1983  there  vere  £ 
total  of  2,498  jurors  sunmoned  frcm  the   existing  four  count>  Brovnfville  Division. 
Of  those  sunmoned  42%  were  fron  Cameron/'Willac-y  Counties  vfcLle  58%  were  from 
Hidalgo  and  Starr  Counties.  The  total  estimated  jurcr  tiavel  for  the  tv\elve 
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nrinth  period  vd.thin  the  existing  Ercwnsville  jurisdiction  rf presents  282,248 
miles.  The  total  estimated  juror  costs  for  tra\7el  for  that  period  was 
approximately  $58,000.  By  taking  the  average  mileace  within  the  tvro  proposed 
divisional  offices  and  ^jplying  that  average  to  the  nunter  of  jurors 
historically  surtmoned  within  tl-.e  tovo  county  areas  for  the  proposed  divisions, 
it  is  estimated  that  the  jxorors  oc^st  to  the  McAllen  Division  wt-uld  be  $11,000 
annually  v*iile  the  cost  at  tlje  proposed  Browr.s^ille  Division  would  be  $23,000 
for  a  total  of  $34,000  representing  a  savings  of  $24,000  in  juror  travel. 
The  additional  advantage  woxild  be  the  reduction  and  inconvenience  to  jurors 
serving  in  the  existing  broad  geographical  area  belonging  to  the  Brownsville 
Division. 

3.)  What,  if  any,  alterrative  means  are  a\ailable  vdiich  might  serve  the 
same  purposes  vAiich  this  legislation  would  serve?  Quite  honestly,  I  see  no 
viable  altenatives  for  the  very  considerations  I  will  continue  to  point  out 
serve  toerrphasize  the  \alue  of  establishinc,  a  new  divisional  office  in  McAllen. 

4.)  Is  there  ar^y  identifiabJe  svpport  and/or  opposition  to  your 
reorganization  plan,  and  if  there  is  opposition,  vihit   causes  the  controversy? 
Although  I  have  nade  si±>stantive  inqi.iiries,  I  have  never  heard  of  any  opposition 
to  the  relocation.  Tie  Hidalgo  County  Ear  Assc«iatian  vAiich  also  includes  the 
surrour.ding  County  of  Starr  supports  this  effort.  All  members  of  the  Bar  have 
teen  kept  thoroughly  posted  on  the  progress  of  this  legislation.   In  jiiort, 
during  the  course  of  prepe.ring  tlris  testimony  the  prospect  of  establishing  a 
divisional  office  at  McAlien  serving  Hidalgo  and  Starr  Counties  has  met  with 
enthusiasm  frati  all  gcA-errment  agencies  in\olved  and  previovcsly  mentioned  herein. 

Mj  Chairman,  even  though  the  projected  annial  savings  of  invclved  agencies 
totals  $431,400,  the  greatest  advantages  seem  to  be  the  substai^tive  considerations 
dealing  with  man  hour  savings  in  the  transportation  cf  prisoners,  inpioving  the 
quality  of  justice  and  representation  by  minimizing  tra\el  for  attorney -s,  jurors, 
litigants,  witnesses  and  clients.  Other  subjective  factors  include  the  improve- 
ment of  relationships  betweer.  enforcement  agencies  end  local  comnissioners  cxsurts 
vshich  will  possiblv  result  in  irtproved  jail  facilities  and  general  working 
relationships  among   federal,  state  and  local  officers. 
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In  short,  the   creation  C'f  tt.is  civision,  viiile  expanding  the  levels  of 
responsibility  for  administering  such  a  district  ard  incieasing  as  well  the 
responsibilities  cf  the  Chief  Judge,  the  Clerk  of  the  Court  and  the  P\±>lic 
Defender,  will  serve  the  central  purpose-  of  the  U  S  District  Court  through 
iirproved  jidministration  of  justice  at  the  grass  roots  level.   I  therefore 
close,  Mr  Chaintan,  hy   sttting  this  is  a  situction  desperately  needed  and 
one  which  needs  addressing  since  ciS  I  stated  previously  I  c&n  personally  see 
no  alternative  that  approe-chef.  the  value  of  establishing  a  new  division 
office  at  McAllen. 

I  thank  you  for  your  attention. 

In  addition  to  to  my  writtei;  testimony  I  am  enclosing  letters  fion 
iix^)} carters  vrfiich  I  feel  support  the  visdan  of  the  creatJ.on  of  the  MsPdlen 
Division  fron  tihe  standpoint  of  effective  administration  of  justice  and 
econany  of  operation. 
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CLARK  &.  PRESTON,  P.C. 

P.  O-   BOX    1198 

1420  COIfWAY 

MISSION.  TEXVIS  7857B 

JOHN  W,  CL.ARJC  T    r,  n  I.  '»>«■  5«S-SO«B  o»t  5H5-t&35 


JOSEPH   R    PRBflTON 


July  13.  1984 


Hon.  Kika  De  La  Garza 

U.S.  House  of  Reoresentatives 

Washington,  D.C.   20515 

In  Re:   Creation  of  a  McAllen  Division  within 
the  United  States  District  Court  in 
the  Southern  District  of  Texas 

Dear  Congressman  De  La  Garza: 

Thank  you  for  your  letter  of  July  3,  1984  notifying  us  that  a 
hearing  has  been  set  on  H.R.  4662,  your  bill  to  create  a  McAllen 
Division  in  the  U.S.  District  Court  in  the  Southern  District  of  Texas. 
I  am  writing  this  letter  in  the  hooe  that  it  will  be  submitted. at  the 
hearing  and  considered  bv  the  Sub-committee  on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice. 

I  am  sure  that  you  are  familiar  with  the  letter  dated  December  15. 
1983  addressed  to  Chief  Judge  John  B,  Singleton  and  signed  by  the  Hon. 
Jessie  E.  Clark,  the  Clerk  of  the  Southern  District.   In  that  letter, 
there  manv  reasons  cited  for  the  creation  of  a  McAllen  Division,  and 
I  would  like  to  briefly  summarize  some  of  them. 

As  of  course  you  are  aware,  there  is  a  large  geoEraohical  area 
involved  in  Brownsville  Division.   In  order  to  commute  to  Brownsville 
from  Mission,  we  must  allot  an  hour  and  a  half.   Obviously  if  we  have 
a  setting  in  Federal  Court  at  8:30  a.m.  this  means  that  we  must  leave 
Mission  at  aDproximately  7:00  a.m.   Those  individuals  who  reside  in 
Starr  Countv,  of  course,  must  leave  even  earlier.   This  certainly  is 
verv  wasteful  in  terms  of  travel  time  and  expense.   The  same  problem 
that  the  attorneys  and  litigants  have  is  also  shared  by  the  governement. 
As  Mr.  Clark's  letter  indicated,  the  Jury  v/heel  at  Brownsville  includes 
a  mix  of  citizens  from  Hidalgo,  Starr,  Willacy  and  Cameron  County. 
This  means  that  many  iurors  must  travel  over  an  hour  to  serve  on  a 
Federal  Court  jury.   In  many  cases,  iurors  who  are  selected  from  Hidalgo 
County  must  be  on  the  road  over  two  hours  a  day  simply  going  to  and 
from  the  Courthouse.   This  is  extremely  inconvenient  for  the  jurors 
involved  and  of  course  it  means  additional  costs  for  the  government. 
In  addition,  there  are  problems  with  security  and  transportation  of 
federal  prisoners.   All  federal  prisoners  now  must  be  taken  to 
Brownsville  and  of  course  this  creates  security  and  travel  problems. 
It  also  means  additional  cost  to  the  government.   In  fact.  Mr.  Clark 
estimated  in  his  letter  that  the  government  would  be  able  to  save 
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approximately  three  hundred  and  six  thousand  nine  hundred  dollars 
($306,900.00)  if  a  McAllen  Division  was  established.   While  this 
amount  may  not  be  a  large  amount-  in  terms  of  the  Federal  Government,  ■ 
it  is  certainly  worth  savine.   Another  important  consideration 
is  the  fact  that  the  Court  system  will  operate  much  more  efficiently 
if  there  is  a  Division  established  in  McAllen.   I  might  note  that 
since  we  have  two  Federal  District  Judges  currently  in  Brownsville. 
it  would  only  be  necessary  to  tranfer  one  to  McAllen  in  order  to 
provide  a  Judge  for  the  McAllen  Division. 

In  addition  to  the  very  sound  reasons  stated  in  Mr.  Clark's  letter, 
there  are  some  additional  considerations  which  I  feel  should  brought 
to  the  sub-committee's  attention.   As  you  are  aware  the  McAllen  area 
is  a  fast  growing  area.   When  one  considers  the  metropolitan  area 
which  contains  McAllen.  Mission,  Pharr,  San  Juan,  Alamo  and  Edinburg, 
the  McAllen  area  is  an  area  of  fairly  sizeable  population.   Although 
I  do  not  have  any  up  to  the  date  census  figures,  I  would  estimate  that 
this  metropolitan  area  would  total  approximately  200,000  people.   This  is 
indeed  a  large  population  center.   If  the  Valley's  growth  continues, 
the  McAllen  area  can  anticipate  future  growth.   This  means  that  there 
will  be  more  business  in  the  Federal  District  Courts  and  it  will  certainly 
be  more  convenient  if  a  Federal  District  Court  is  located  in  McAllen. 

In  short,  the  establishment  of  a  McAllen  Division  of  the  Southern 
District  of  Texas  would  be  of  benefit  to  everyone  concerned.   The 
taxpayers  could  be  saved  approximately  $300,000.00  a  year  and  those 
individuals  residing  in  Hidalgo  County  and  Starr  County  who  have  business 
before  the  Court,  whether  they  be  attorneys,  litigants,  or  iurors. 
could  be  spared  the  necessity  of  bavins  to  drive  over  an  hour.   There 
is  no  opposition  to  the  creation  of  this  Division  and  I  would  respectfully 
urge  that  it  be  created. 

Thank  you  for  this  opportunity  to  make  our  views  known.   We  appreciat 
you  efforts  in  behalf  of  this  Bill. 

Yours  very  truly, 

Cr.ARK  £  PRESTON,  P.C, 

By:       -  /    .   ;    "    - 

/  Joseph  R.  Preston 
JRP/ss 
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JOHN  W    CLARK 
JOBCPH   R    PRESTON 


CLARK  &  PRKSTON,  P.C. 

i».  o.  BOX  lies 

14a0  CXJNWAY 
MISSION,   TEXAS   78578 


May  20,  1983 


tSlK'  58S-BOeB  c 


Rep.  E.  (Kika)  de  la  Garza 
Congress  of  the  United  States 
House  of  Representatives 
Washington,  D.C.  20515 

In  Re: 


Hidalgo  and  Starr  County  Federal 
trict  Court 


Dis- 


Dear  Kika: 


At  this  time,  I  feel  that  Hidalgo  and  Starr  County  have  reached 
the  population  size  and  the  volune  o1^  cases  sufficient  to  justify  the 
establishment  of  a  Federal  District  Court  for  these  two  counties. 
This  Court  should  be  fully  equipped  with  a  U.S.  Attorney's  Office, 
U.S.  Probation  Office  and  Clerk's  Office  in  order  to  function  proper- 
ly. 


Thank  you. 


Yours    very    truly, 
CLARK-&    PRESTON,    P.C. 


JWC/jc 

cc:   Senator  Lloyd  Bentsen 
U.S.  Senate 
Washington,  D.C. 

John  G.  Tower 
U.S.  Senate 
Washington,  D.C. 


Ricardo  Hinojosa 
EWERS  &  TOOTHAKER 
P.O.  Box  3670 
McAllen,  Texas   78501 
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WiECH  &  Black 
WiECH,  Black,  Fleming,  Hamilton,  Roerio,  Oliveira  &  Fisher 

ATTORNEYS   AT    LAW 

JACK    WIECH  ^^^  *"•  PR'CE    RD. -SUITE    26 

JOHN    WM.  BLACK  BROWNSVI  LLE ,  TEXAS    78680 

TOM    FLEMING  

CHARLES    E.HAMILTON  OI8    B42-0666 

JEFFREY    D.  ROERIO  CABLE   AUUNESS :  BVOPOttT 
RENE   O.  OLIVEIRA 
W.  MICHAEL    FISHER 

—  February  2,  1984 

RUBEN  S.  ROBLES 

Hon.  Eligio  De  La  Garza 
United  States  Representative 
House  Office  Building 
Washington,  D.  C.    20515 

Dear  Congressman  De  La  Garza: 

I  read  with  interest  in  the  Brownsville  Herald  on 
January  27,  1984,  an  article  which  discussed- your  pending 
legislation  to  create  another  division  in  the  Southern 
District  of  Texas  at  McAllen. 

As  one  who  spends  a  substantial  amount  of  time  in 
Federal  Court  in  Brownsville,  I  wish  to  endorse  your 
proposal  most  enthusiastically. 

As  I  am  sure  you  are  aware,  the  docket  in  Brownsville 
has  grown  tremendously  in  the  last  few  years.   The  estab- 
lishment of  another  division  in  McAllen  would  relieve 
much  of  the  congestion  in  the  courthouse  at  Brownsville, 
both  physically  and  as  far  as  case  flow. 

I  believe  that  establishing  another  division  in 
McAllen  would  be  cost  effective  in  that  jurors  traveling 
from  Starr  County  would  have  less  distance  to  go  and  the 
Federal  government  would  have  to  pay  less  for  mileage. 
Additionally,  prisoners  from  Starr  and  Hidalgo  Counties 
would  not  have  to  be  transferred  to  Brownsville  for 
preliminary  hearings,  arraignments  and  trials.   This 
would  be  a  substantial  savings  for  the  Marshal's  service. 

I  commend  you  for  your  introduction  of  this  legislation 
and  I  hope  that  your  colleagues  in  the  Congress  will 
see  the  merit  to  it  and  pass  it  quickly  and  the. President 
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will  sign  it  rapidly  so  this  needed  improvement  in  the 
administration  of  justice  can  be  moved  along  with  dispatch. 

Very  truly  yours. 


JWB:nf 

cc   Hon.  Solomon  Or 

Hon.  Lloyd  Benteen 

Hon.  Fi lemon  Vela 

Hon.  Ricardo  Hinojosa 
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98th  congress 
2d  Session 


H.  R.  5777 


To  amend  title  28  of  the  United  States  Code  to  provide  for  holding  terms  of  the 
United  States  District  Court  for  the  District  of  Vermont  at  Bennington. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

JxjNE  5,  1984 

Mr.  Jeffords  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

To  amend  title  28  of  the  United  States  Code  to  provide  for 
holding  terms  of  the  United  States  District  Court  for  the 
District  of  Vermont  at  Bennington. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  second  sentence  of  section  126  of  title  28,  United 

4  States  Code,  is  amended  by  inserting  "Bennington,"  before 

5  "Brattleboro". 

O 
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JAMES  M.  JEFFORDS 

VERMONT  CONGfESSMAN 

COMMITTEE  ON  AGRICULTURE 

SUSCOMMimES 

UVESTOCK.  DAWT  AND  POULTRY 

RANKING  MINOAmr  MEMBER 

CONSenvATlOH.  CBEOtr  ANO 

RURAL  DEVELOPMENT 

COMMITTEE  ON  EDUCATION  AND 
LABOR 

SUBCOMMrTTEES 
EMPLOYMENT  OPPWmjNmtS 
RANKING  MINORITY  MEMBER 
POSTSECONDARY  EDUCATION 

SELECT  COMMITTEE  ON  AGING 


CongTESs  Of  the  lanitd  States 

Htmt  of  lUpresentatitieB 
fDashington,  ©.£.  20J15 


August   7,    1984 


PHASE  REPLY  TO 
O  343  I  FUVBURN  HOUSE  OFFICE  BUIIMNG 
WASHINCTOM.  DC   30615 
(2031335-4119 


D  PO  BOX  676 
136  MAJN  STREET 
MONTPEUER.  VERMONT  06S02 
(6031  323-6373 
1-800-1 35-8500 

D  FOURTH  FLOOR 
CHAMPLAJN  MILL 
I  MAIN  STREET 
WINOOSKI  VERMONT  05404 
15031061-6732 

O  PO  eoX  397 

131  WEST  STREET 
RUTLANO  VERMONT  06701 
1502)  773-3575 


Honorable  Robert  W,  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties 

and  the  Administration  of  Justice 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Bob: 

I  want  to  thank  you  for  scheduling  consideration  of  H.R.  5777, 
legislation  I  introduced  that  would  authorize  the  Judicial 
District  of  Vermont  to  hold  court  in  Bennington,  Vermont,  in 
addition  to  those  sites  currently  permitted.   I  believe  this 
legislation  is  worthwhile  and  broadly  supported,  and  am  happy 
to  respond  to  the  questions  outlined  in  your  letter  of  June  28. 

The  need  for  this  legislation  is  primarily  local,  and  is 
precipitated  by  U.S.  District  Court  Judge  James  Holden's 
decision  to  take  senior  status.   For  the  past  several  years. 
Judge  Holden  has  been  commuting  from  his  home  in  Bennington, 
Vermont  to  Rutland,  Vermont  to  hold  court.   Upon  assuming 
senior  status.  Judge  Holden  would  like  to  hold  court  in 
Bennington  rather  than  continuing  to  do  so  in  Rutland. 

Judge  Holden's  request  is  entirely  reasonable.   Bennington  will 
provide  a  very  useful  additional  site  for  the  state  of  Vermont, 
as  there  currently  is  none  in  southwestern  Vermont.   The 
commute  for  Judge  Holden,  or  anyone  appearing  in  federal  court 
from  that  area,  will  be  greatly  reduced.   The  current  commute, 
to  Rutland  or  Brattleboro,  is  a  substantial  distance  under  any 
circumstances,  but  is  especially  so  in  the  winter  months. 

Judge  Holden  has  ably  served  the  judiciary  and  the  bar  for  many 
years.   With  the  caseload  increasing  in  Vermont,  and  given  his 
considerable  experience,  we  would  be  remiss  if  we  did  not  take 
this  opportunity  to  continue  to  call  upon  his  talents. 

This  legislation  will  very  likely  result  in  cost  savings  to  the 
federal  government.   Under  any  circumstances,  chambers  would 
need  to  be  provided  to  either  Judge  Holden-  or  his  successor 
Judge  Billings.   By  authorizing  federal  court  to  sit  in 
Bennington,  the  federal  government  will  obtain,  at  no  cost,  the 
use  of  an  additional  courtroom.   The  Vermont  Supreme  Court  and 
the  Court  Administrator  have  agreed  to  provide  the  use  of 
either  of  the  state's  courtrooms  in  Brattleboro  to  Judge  Holden 
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Honorable  Robert  W.  Kastenemeier 
August  7,  1984 
Page  Two 


at  no  cost.   The  federal  government  will  also  save  on  travel 
reimbursement  to  Judge  Holden. 

Alternative  means  to  serve  the  same  purpose  do  not  exist.   As 
indicated  above,  requiring  Judge  Holden  to  hold  court  in 
Rutland  would  in  all  likelihood  be  more  costly,  and  would  be 
much  more  cumbersome.   The  same  would  be  true  of  holding  court 
in  Brattleboro.   I  should  note  that  28  U.S.C.  Sec.  128  also 
provides  for  holding  court  in  the  town  of  Windsor.   This  would 
be  an  even  longer  commute.   Moreover,  the  facilities  there  are 
entirely  inadequate  and  were  relinquished  to  the  postal  service 
many  years  ago.   The  facility  was  later  used  by  a  state  court 
of  limited  jurisdiction,  but  its  use  by  the  State  of  Vermont 
has  since  been  terminated. 

I  am  aware  of  no  opposition  to  this  reorganization  plan,  nor  do 
I  believe  that  any  will  materialize.   As  you  can  see  from  the 
enclosed  documents,  creating  this  additional  site  has 
widespread  and  enthusiastic  support,  including  that  of  the 
Administrative  Office  of  the  United  States  Courts,  the  Judicial 
Council  of  the  Second  Circuit,  the  Vermont  Bar  Association,  and 
the  U.S.  Attorney.   This  proposal  also  has  the  unanimous 
support  of  Vermont's  Congressional  delegation. 

Again,  I  thank  you  and  the  members  of  the  subcommittee  for  your 
consideration  of  this  legislation.  Please  let  me  know  if  I  can 
be  of  any  further  assistance. 


Sincerely, 


cc:  Hon.  Carlos  Moorhead 

enclosures 

JMJ : mp 


M.  Jeffords 
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OCT]  8  7.983 


Rutland.  Vt.  05701-0218 
October  13,  1983 


Honorable  Wilfred  Feinberg 

Chief  Judge 

U.S.  Court  of  Appeals 

U.S.  Courthouse,  Room  200A 

Foley  Square 

New  York,  New  York   10007 

Dear  Chief  Judge  Feinberg: 


It  is  my  under 
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On  January  29,  1984,  I  will  become  eligible  for  senior  status 
as  provided  in  28  U.S.C.  §  371.   It  is  my  intention  thereafter  to 
discharge  all  judicial  duties  for  which  I  may  be  designated  and 
assigned.   It  is  my  hope  that  such  duties  may  be  undertaken  after 
January  next  at  my  official  station,  which  will  then  be  at  Bennington, 
Vermont,  where  my  permanent  residence  has  always  been  located. 
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Honorable  Wilfred  Feinberg      -  2  -  October  13,  1983 


Before  looking  toward  a  legislative  solution  to  the  approaching 
problem,  it  seems  more  orderly,  and  in  keeping  with  the  1978 
resolution  of  the  Judicial  Conference,  to  obtain  preliminary  consid- 
eration by  the  council  and  the  appropriate  committee  of  the  Judicial 
Conference.   It  is  for  this  purpose  that  I  write  at  this  time. 

Respectfully, 
James  S.  Holden 


Honorable  James  L.  Oakes 
Honorable  Sterry  R.  Waterman 
Honorable  Albert  W.  Coffrin 
Honorable  Robert  T.  Stafford 
Honorable  Patrick  J.  Leahy 
Honorable  James  M.  Jeffords 
Steven  Flanders,  Esquire 
Circuit  Executive 


pc:   Congressman  Jeffords  (att:   Mr.  Mark  Powden); 7/2/84 


358 


'^jiitcb  plates  ^islrirt  (Cnurt 

^iitrid    of    JScrimnd 


/ 


CKonhn*  m 

S.-n,r.>.  Jlntt"  Rutland.  Vt.  05701-0218 

November  3,  1983 


Honorable  George  W.  F.  Cook 
United  States  Attorney 
P.O.  Box  10 
Rutland.  Vermont  05701-0010 

Joseph  E.  Frank.  Esq. 

President,  Vermont  Bar  Association 

Paul,  Frank  &  Collins 

P.O.  Box  527 

Burlington.  Vermont  05402-0527 

Leonard  F.  Wing,  Esq. 

President-Elect.  Vermont  Bar  Association 

Ryan,  Smith  &  Carbine,  Ltd. 

P.O.  Box  310 

Rutland,  Vermont   05701-0310 

Gentlemen: 

The  appointment  of  an  active  full-time  district  judge  to  fill 
the  vacancy  created  by  my  change  from  active  to  senior  status  may 
generate  the  need  for  additional  court  facilities.   There  is  a 
possibility  that  Congress  may  include  Bennington  as  an  authorized 
location  for  holding  federal  court. 

With  this  eventuality  in  mind,  on  October  13,  1983,  I  submitted 
a  proposal  to  Chief  Judge  Feinberg,  seeking  approval  of  the  Second 
Circuit  Judicial  Council.   In  1978  the  Judicial  Conference  of  the 
United  States  adopted  the  following  resolution  concerning  congress- 
ional action  on  places  for  holding  court: 

In  each  district  court  and  circuit  council  evaluation, 
the  views  of  affected  U.S.  Attorneys'  offices,  as  representa- 
tive of  the  views  of  the  Department  of  Justice,  shall  be 
considered  in  addition  to  caseload,  judicial  .administration, 
geographical,  and  community-convenience  factors.   Only  when 
a  proposal  has  been  approved  both  by  the  district  courts 
affected  and  by  the  appropriate  circuit  judicial  council, 
and  only  after  both  have  filed  a  brief  report  with  the  Court 
Administration  Committee  summarizing  the  reasons  for  their 
approval  shall  that  Committee  review  the  proposal  and 
recorrjnend  action  to  the  Judicial  Conference. 
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Honorable  George  W.  F.  Cook 
Joseph  E.  Frank,  Esq. 
i Leonard  F.  Wing,  Esq.  November  3,  1983 


It  is  now  the  policy  of  the  Conference  to  solicit  the  views 
of  the  bar  association  and  the  United  States  Attorney  for  the 
district  concerning  the  authorization  for  any  new  or  additional 
place  for  holding  court. 

In  keeping  with  this  policy,  the  Circuit  Executive  has  requested 
me  to  obtain  your  input  on  the  proposal .   So  that  your  thoughts  may 
be  expressed  to  the  Judicial  Conference,  your  communication  should 
'he   addressed  to  the  Honorable  Wilfred  Feinberg,  Chief  Judge,  U.S. 
Court  of  Appeals,  U.S.  Courthouse,  Room  2004,  Foley  Square,  New 
York,  New  York  10007.   .      - 

Your  expressions  about  the  proposal  will  be  much  appreciated. 

Sincerely, 


r//^ 


Holden 


end . 

(pc  Itr  dated  10/13/83  to  Qiief  Judge  Feinberg) 


Steven  Flanders,    Esquire 
Circuit   Executive 

Honorable  Albert  W.    Coffrin 
Chief   Judge,    District   of   Vt. 


pc:      (7/2/84)  Congressman  Jeffords  -  Att.  Mr.  Mark  Powden ' 
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9TCVKN  ruANDBNS 
ciaculT  KXICUTIVS 

(•It)  ;>i-o>«i 


UNITED  STATeS  COURTS 

JUDICIAL  COUNCIL  OF  TMB  •KCONO  CIRCUIT 


Novenber  9,  1963 


u.  a.  ceuanrauM 

HCW  TOHK.  N.  T.  lOOOT 

irrs)  »a-e>at  « 


Mr.  William  James  Weller 
Legislative  Affairs  Division 
Administrative  Office  of  the 

United  States  Courts 
Washington,  D.C.  20544 

Dear  Bill: 


n:3C:;:j ;;, .'  ..ljfs 


.'Jk-  1 


136.> 


This  is  to  inform  you  that  the  Judicial  Council  of  the 
Second  Circuit  has  approved  the  request  of  Judge  James 
S.   Holden,  District  ot  Vermont,  that  Chapter  5  of 
Title  28  be  amended  to  add  Bennington  to  the  list  of 
places  where  court  may  be  held  in  the  District  of 
Vermont.   As  is  amply  demonstrated  in  the  attached 
letter  from  Judge  Holden,  dated  October  13th,  this 
modification  will  improve  service  to  the  bar  and  the 
public  in  Vermont  at  no  cost  to  t-he  government. 
Indeed,  it  is  probable  that  a  substantial  savings  will 
result,  as  the  federal  courts  will  obtain  use  at  no 
cost  of  a  courtroom  in  this  new  location,  and  the 
construction  of  chambers  in  question  would  probably  be 
necessary  In  any  case. 


As  you  suggested 
that  you  take  the 
before  the  Commit 
Executive  Commltt 
United  States,  so 
Conference  (if  gr 
early  next  year, 
of  other  proposed 
anticipated  as  ea 
that. 


when  we  spoke,  I  am  hereby  requesting 
necessary  steps  to  bring  this  matter 

tee  on  Court  Administration  and  the 

ee  of  the  Judicial  Conference  of  the. 
that  the  approval  of  the  Judicial 

anted)  can  be  transmitted  to  Congress 
I  understand  that  House  consideration 
raodlf Icat Ions  to  Chapter  5  is 

rly  as  February  1984,  but  not  before 


I  am  authorized  to  tell  you  that  Judge  Holden  has 
Inquired  of  the  views  of  the  United  States  Attorney  for 
the  District  of  Vermont,  and  of  state  and  local  bar 
associations.   The  proposal  has  been  energetically 
championed  by  the  bar  ot  Bennington  County,  and  it  has  the 
approval  of  the  United  States  Attorney  and  of  the 
president  and  president-elect  of  the  Vermont  Bar 
Association.   We  are  unaware  of  any  opposition  from  any 
quarter. 
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.  Wllllani  James  Wellei 
Novenber  9,  1983 
Page  Two 


Thank  you  for  your  assistance  in  this  matter.   I  an 
sending  copies  of  this  letter,  as  noted  below,  to  the 
recipients  of  Judge  Holden's  letter  of  October  13th. 


Sincerely, 


Steven  Flanders 

SF:MF 

cc:   Chief  Judge  Feinberg 
Judge  Oakes 
Judge  Waterman 
Judge  Holden 
Judge  Cotfrin 
Hon.  Robert  T.  Stafford 
Hon.  Patrick  J.  Leahy 
Hon.  James  M.  Jeffords 
Mr .  Fo 1 ey 
Mr.  Macklin 

pc:   Congressman  Jeffords  (Att.  Mr.  Mark  Powden)  ■^7/2/84 
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U.S.  Depart  ment  of  Justice 


United  States  Attorney 
District  of  Vermont 


Poll  O/ficc  Box  10 
Rutland,  irrmoni  057(11 


November    9,    1983 


f." 


■f  -  '•00'^ 


S02/77St99t 
FTS/8S29:SI 


Honorable  Wilfred  Feinberg 

Chief  Judge 

United  States  Court  of  Appeals 

0,  S.  Courthouse,  Room  2004 

Foley  Square 

New  York,  New  York   10007 

Dear  Judge  Feinberg: 

Honorable  James  S.  Holden,  U.S.  District  Judge  for  Vermont, 
has  asked  me  to  comment  on  his  letter  to  you  of  October  13,  1983 
concerning  the  proposed  designation  of  Bennington,  Vermont  as  a 
cite  for  the  undertaking  of  Judge  Holden 's  judicial  duties  follow- 
ing his  designation  as  a  senior  status  judge  on  January  29,  1984. 

This  is  to  advise  you  and  the  judicial  council  that  this 
office  certainly  endorses  this  proposal  since  it  provides  addi- 
tional court  resources  in  Vermont  which  are  quite  convenient  to 
our  U.S.  Attorney's  office  in  Rutland,  Vermont.   Driving  time  from 
our  Rutland  office  to  Bennington  is  considerably  shorter  than  the 
other  currently  available  federal  court  facilities  outside  of  Rut- 
land, that  is,  those  facilities  at  Burlington,  Brattleboro  and 
Montpelier,  Vermont. 

Additionally,  it  is  certainly  within  the  best  interests  of 
the  Department  of  Justice  and  the  people  of  Vermont  to  continue 
to  receive  the  dedicated  judicial  services  of  Judge  Holden  whose 
exemplary  qualifications  as  a  federal  judge  are  indeed  irreplace- 
able.  As  Judge  Holden  points  out  in  his  letter  to  you,  there  are 
wholly  adequate  state  courtroom  facilities  available  for  federal 
court  use  in  Bennington,  and  hence  the  proposal  of  Judge  Holden 
only  requires  that  chambers  facilities  be  added. 

Accordingly,  as  U.S.  Attorney,  I  am  pleased  to  support  the 
proposal  of  Judge  Holden  and  will  be  glad  to  provide  any  addition- 
al information  upon  receipt  of  a  request. 


cJM{^ 


CTVFC : bw 


GEORifKH.    F.    COOK- 
United /states  Attorney 

•J  /-I 


pc:     Congressman  Jeffords  -  Att:     Mr.  Mark  Pcjwden  (7/2/84) 
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United  States  Court  of  Appeals 

SECOND    CIRCUIT  ' 


CMAMacn*    OP 

STERRY    R.    WATERMAN 

u.    ■.    CIRCUIT    juoat 

FtOCMAL      PUILOtM* 
IT       JOMNSBUHr.      VCKitOMT      05619 


November  14,  1983 


Steven  Flanders 
Circuit  Executive 
United  States  Courts 
United  States  Courthouse 
New  York.  New  York   10007 

Dear  Steve: 

I  have  the  copy  of  your  letter  to  Bill  Weller 
relative  to  Jim  Holden's  wish  to  add  Bennington 
to  the  list  of  places  where  court  may  be  held  in 
the  District  of  Vermont.   I  heartily  approved  of 
Jim's  request  when  he  made  it,  and  I  am  delighted 
that  you  find  it  reasonable. 

Jim  has  had  a  wonderful  judicial  experience 
and  will  keep  at  it,  I  am  sure,  after  "retirement" 
at  Bennington. 


Sine 


?ely. 


terry  R.  Wat 


erman 


SRW : J  d 

cc:   Hon.  Wilfred  Feinberg 

Hon.  James  S.  Holden 

Mr.  Foley 


pc:   (7/2/84)  Congressmajl  Jeffords  -  Att:  Mr.  Mark  Powdeni 
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November   18,    1983 


Honorable  Wilfred  Feinberg 

Chief  Judge 

U.  S.  Court  of  Appeals 

U.  S.  Courthouse,  Room  2  004 

Foley  Square 

New  York,  New  York   10007 

Dear  Chief  Judge  Feinberg: 

I  am  writing  to  you  at  the  request  of  the  Honorable  James  S.  Holden, 
Chief  Judge,  U.  S.  District  Court,  District  of  Vermont,  with  respect 
to  his  request  that  Bennington,  Vermont,  be  designated  as  an 
authorized  location  for  the  holding  of  federal  court.   I  am  writing 
to  you  not  only  as  President-Elect  of  the  Vermont  Bar  Association, 
but  also  as  an  active  trial  attorney. 

I  heartily  endorse  Judge  Holden' s  request  for  an  additional  facility 
because,  as  you  well  know,  the  case  load  in  Vermont  is  increasing 
annually  and  Judge  Holden* s  change  from  active  to  senior  status  is 
indeed  a  loss  to  the  judiciary  and  the  bar  in  the  state  of  Vermont. 
We  hope  he  has  many  more  years  of  active  service,  and  if  the  designa- 
tion of  the  additional  facility  in  Bennington  will  enable  him  to 
serve  the  State  which  he  has  served  so  long  and  well,  it  should  be 
done. 

The  facilities  which  Judge  Holden  has  requested  to  be  designated  as 
additional  facilities  is  more  than  adequate  for  the  purpose  of  not 
only  hearings,  but  of  jury  work  in  the  event  it  is  necessary. 

May  I  apologize  for  being  so  tardy  in  replying  to  Judge  Holden 's 
request?  I  have  been  out  of  my  office  for  an  extended  period  of 
time  involving  a  case  in  the  Northern  District  of  New  York. 

I  trust  the  above  will  be  of  some  assistance  to  you  in  your  delibera- 
tions. 


Very   tr 


pC: 


Conj!res.'<iran  Jeffords   (7/^8A) 
Att:     Mr.  Mark  Powden  ' 


LFW:ams 
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Vermont  Bar  Association 


jDMi>b  E.   Pi»ak 

fm>Ji9l  lUtt 

Lroatrd  F.  Vng.  Jr. 

Oor.iia  H  Hickcl 

tdwitj  J.  Trin.  III. 

C«ci(t  E.  Kicc.  Jf. 

Chuln  J.  Ocbi&ABiki 


CSiiitoj'l.cr   L.   Davu 

Eilm  Menfr  FiUofl  . 

JoKph  E.  Ttuti 

Dcrild  H    Kickel 

Siourl    E.   Johniofi 

John  G    Kriiicauc 

Ptfriela   A.    Maiih 

Ai:*;in  B.   Noble 

Croffe  E    Rut.  Jr 

r<;»i.J  J    Tjltr.  Ill 

John   B.   Xitbbci 

LtDnitd   F    Va-.t.  Jl. 

S-i  intid  J  A,   Vsio!3«nki 


J.\-kI  , 


P.  O.  Box  100 
Mon:pelitr,  VT  OiSOt 

sosssstoto 
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November  18,  1983 


Honorable  Wilfred  Feinberg 

Chief  Judge 

U.  S.  Court  of  Appeals 

U.  S.  Courthouse,  Room  2004 

Foley  Square 

New  York,  NY  10007 

Dear  Chief  Judge  Feinberg: 

The  Vermont  Bar  Association,  through  its  Board 
of  Managers,  has  considered  whether  Congress  should 
be  asked  to  add  Bennington  as  an  authorized  location 
for  holding  federal  court  in  Vermont. 


The  Board  of  Manager 
unanimously  to  support  th 
facilitate  continued  serv 
when  he  assumes  senior  st 
addition,  the  public  will 
federal  judge  being  avail 
the  extreme  southern  port 
of  adding  Bennington  as  a 
will  be  less  than  the  cos 
having  Judge  Holden  quart 


s  at  its  meeting  today  voted 
e  proposal.   Such  action  will 
ice  by  Judge  James  S.  Holden 
atus  next  January.   In 
have  the  benefit  of  a 
able  more  of  the  time  in 
ion  of  Vermont,  and  the  cost 
n  authorized  location  probably 
t  that  would  be  involved  in 
ered  in  Rutland  or  Brattleboro. 


Copies  of  this  letter  are  being  sent  to  the 
Vermont  Congressional  Delegation  with  the  expectation 
that  they  will  support  the  proposal  wholeheartedly. 


Sincerely  yours. 


JEF/ah 


cc: 


Hon. 
Hon. 
Hon . 
Hon. 


Robert  T. 
Patrick  J 
James  M. 
Albert  VJ. 


Sseph  E 
President 

Stafford 
.  Leahy 
Jeffords 

Cof/rin 


Steven   Flanders,    zscuire 
Congressman  Jef fords^Att :     Mr.  y^rk  Powden)  7/2/84 
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SLPREME  COURT  OF  VERMONT 


FRANKLIN  S.  BILUNGS,  JR.,  CHIEF  J  L'STICE 


(802)  828-3276 


III  STATE  STREET 
MONTPEUER.  VERMONT 
0S602 


July   3,    1984 


Hon.  James  Holden 

Unlced  States  District  Judge 

P.O.  218 

207  Federal  Building 

Rutland,  VT  05701 

Dear  Judge  Holden: 

This  Is  to  advise  you  that  the  Supreme  Court  and  the  Court 
Administrator  hereby  give  you  permission  to  use  either  the  District 
Court  or  the  Superior  Court  in  Bennington  In  hearing  cases  that 
may  cone  before  you  as  a  Senior  District  Judge.  Obviously,  you 
will  have  to  coordinate  the  schedules  vith  the  various  clerks 
involved  since  if  the  court  is  being  used  on  State  affairs,  I 
believe,  in  this  case,  the  Federal  Government  will  have  to 
defer  thereto.  However,  when  there  are  vacancies  we  will  be 
Bost  pleased  to  have  you  make  use  of  the  facilities  without 
cost. 


Kind  personal  regards. 


Sincerely  yours. 


Franklin  S.  Billing^j/l 


Chief  Justice 


FSB:ab 
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Congress  of  the  flnlted  States 

lioQBC  of  Kcprcsottatfnts 
^ashinston,  B.C.  20515 


161  UN 


March   28,    1983 


Honorable  Robert  W.  Kastenmeier 

Chairman 

Subcommittee  on  Courts,  Civil  Liberties, 

and  the  Aciministration  of  Justice 
2137  Rayburn  House  Office  Building 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

In  accordance  with  our  conversation  in  your  office  in 
January,  I  am  enclosing  as  a  matter  for  your  information  mate- 
rial which  has  been  sent  to  me  regarding  the  proposed  reloca- 
tion of  the  Swainsboro  Division  of  the  U.S.  District  Court  in 
Georgia. 

As  we  discussed,  I  appreciate  your  courtesy  in  advising  me 
and  working  with  me  to  fully  and  fairly  deal  with  this  matter 
in  the  event  that  the  relocation  proposal  is  submitted  to  your 
subcommittee  by  the  Administrative  Office  of  the  Courts  during 
this  Congress. 

Thank  you  for  your  attention  to  this  matter. 

Sincerely, 


U^^' 


Lindsay  Thomas 
Member  of  Congress 


Enclosure 
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PROPOSAL  FOR  THE  l9jm:ENMKE  OF 
THE   SW?UNSBC«0  DIVISICN 

Since  the  early  1940s,  there  has  existed,  by  act  of  Congress, 
the  Swainsboro  Division  of  the  United  States  District  Court  for  the  Southern 
District  of  Georgia.  For  approxinBtely  twenty  years,  Enanuel  Cconty  furnished, 
without  charge  to  the  U.  S.  Govemitent,  office  space  for  use  by  the  deputy 
clerk  in  the  Ertanuel  Comty  Courthouse  and  use  of  the  courtroom  itself  for 
hearings  and  trials.  In  the  inid-1960s,  a  new  post  office  building  was  con- 
strxKted  in  Swainsboro  and  the  existing  post  office  was  converted  and  renovated 
for  use  as  a  Federal  District  Covirthouse.  In  late  1979,  menbers  of  the 
Statesboro  Bar  initiated  a  proposal  to  have  the  Swainsboro  Division  closed  and 
a  new  division  opened  in  Statesboro  even  thou^  there  is  no  building  available 
for  use  by  the  Federal  District  Court  other  than  the  Bulloch  County  Courthouse. 

The  existing  Federal  Court  facility  in  Swainsboro  is  nore  than 
adequate  for  the  nvmber  and  types  of  cases  normally  tried  in  a  rural  division 
of  a  district  court.  The  courtoan  itself  is  furnished  quite  nicely  and  is 
certainly  of  adequate  size  considering  the  nodem  movenEnt  toward  snaller  and 
more  energy-efficient  and  audio-efficient  courtrooms. 

In  the  Courthouse  building,  there  are  fifteen  separate  offices 
for  the  use  of  Court  officials,  attom^s,  witnesses  and  jurors,  and  the 
building  itself  is  appraximately  5,000  square  feet.  There  is  also  a  holding 
cell  area  in  the  basement  capable  of  housing  at  least  three  prisoners  during 
a  Court  proceeding.  Additionally,  iitinediately  adjacent  to  the  building  and 
surrounding  the  building  there  is  paved  and  lighted  parking  for  over  200 
vehicles. 
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Until  recently,  the  library  in  the  building  itself  contained 
both  the  United  States  and  Georgia  Codes  Annotated.  Althou^  those  volunes 
aire  no  longer  present  in  the  Coxirthouse  building,  the  Enanuel  County  Law 
Library  is  located  on  the  secaid  floor  of  the  Emanuel  County  Courthouse, 
less  than  100  yards  away.  That  library  contains  a  ccnplete  federal  library, 
except  for  Federal  Supplement,  and  both  the  Emanuel  County  and  the  Middle 
Judicial  Circuit  Bar  Associations  are  currently  exploring  the  possibility  of 
purchasing  that  set  and  any  other  research  natericils  necessary  for  efficient 
use  of  the  District  Court  facility.  Also,  the  resources  of  Enanuel  County 
Junior  College  can  be  utilized  for  the  creation  of  a  joint  library  facility, 
should  that  be  necessary,  and  there  is  a  conplete  federal  library,  containing 
both  Federal  Si;ppleinent  and  Federal  Rules  Decisions,  in  the  Louisville  County 
Library  thirty  miles  away.  Enanuel  County  also  makes  available,  without 
charge,  the  duplicating  facilities  in  the  Superior  Court  Clerk's  Office. 

In  Swainsboro  itself,  there  are  more  than  adequate  restaurant 
facilities,  including  national  chains  such  as  Wsstem  Sizzlin',  McDonald's, 
Hardee's  and  Huddle  House.  There  is  also  within  walking  distance  from  the 
Courthouse  an  extremely  nice  restaurant  (G.  C.  's)  with  a  private  rocm  for  use 
by  jurors  during  trials. 

Admittedly,  motel  facilities  in  Swainsboro  create  somsviiat  of  a 
problem.  HcMe-vei,   in  the  last  year  private  individuals,  under  the  auspices 
of  the  Chanter  of  Canmerce,  contributed  aFprcKinately  $8,000.00  in  donations 
for  a  motel  feasibility  survey  by  an  accounting  firm  that  specializes  in  this 
type  of  activity.  That  survey  has  been  <^li-\«red  to  at  least  two  investmsnt 
groups  and,  in  the  ppinicn  of  the  Chanber  of  Ccnnerce,  Swainsboro  will  have  a 
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new  iitDtel  facility  by  the  fourth  quairter  of  1983  or  the  first  quarter  of 
1984  at  the  very  latest. 

There  is  no  court  building  in  Statesboro  for  use  of  the  Federal 
District  Court  except  the  existing  Biolloch  County  Courthouse.  Those  court- 
room facilities  are  already  used  by  two  Superior  Court  Judges,  the  State 
Court  of  Bulloch  County  and,  v*ien  necessary,  the  Probate  Court  of  Bulloch 
County.  Unlike  Swainsboro,  one  of  the  Superior  Court  Judges  for  Bvilloch  County 
has  a  fulltiire  office  located  in  the  Courthouse  and,  therefore,  there  vrould 
be  no  office  space  readily  available  for  use  by  the  District  Judge,  even  if 
the  Courtroom  facilities  themselves  were  available. 

The  District  Courthouse  in  Swainsboro  is  currently  used  by  the 
Fecteral  >fagistrate;  the  Ban]cruptcy  Court,  and  the  United  States  District 
Court.  Should  the  Division  headquarters  be  transferred  to  Statesboro,  the 
Bulloch  County  Courthouse  facilities  would  have  to  be  used  by  those  sane 
officers.  Since  the  County  Courthouse's  primary  function  is  to  serve  the 
State  and  Sv:5)erior  Courts,  the  District  Court,  the  Magistrate  and  the  Bankruptcy 
Court  would  have  to  schedule  their  proceedings  so  as  not  to  ccnf  lict  with  the 
Superior  and  State  Court  proceedings.  Not  only  would  that  do  serious  harm  to 
the  concept  of  judicial  econotry  and  expeditious  resolution  of  litigation,  but 
it  ijs  simply  inconceivable  that  this  arrangement  could  exist  for  any  extended 
period  of  time.  It  should  be  apparent  to  anyone  aware  of  the  nature  of  court 
proceedings  that  within  a  very  short  span  of  time,  it  would  be  necessary  to 
expend  tax  monies  to  construct  a  federal  facility  in  Statesboro,  viiich  is  an 
obvious  waste  of  resources  considering  the  existence  of  a  f  e<ferally-owned  and 
maintained  facility  in  Swainsboro  thirty-seven  miles  away. 
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UJidar  the  Statesboro  proposal,  exc^t  fcjr  the  citizens  and 
attcjameys  of  Bulloch  County,  all  other  residents  of  the  existing  Svrainsboro 
Division  would  have  to  travel  significantly  further  distances  to  he  involvBd 
in  Federal  Court.  Should  they  be  included  in  the  proposed  Statesboro 
divisicn,  or  transferred  to  the  Dublin  Division,  most  of  these  people  vdll 
be  forced  to  travel  at  least  twice  as  far  to  attend  Federal  Court  as  they 
are  now  required  to  do  with  the  Court  located  in  Swainsboro.  It  will  be 
nnre  convenient  for  those  living  in  one  county  (Bulloch)  and  severely  nore 
inocnvenient  and  expensive  for  all  others  affected  by  this  proposal.  That 
is  the  prinary  reason  the  individual  attorneys  and  the  organized  Bau: 
Associations  of  all  the  counties  in  the  existing  Swainsboro  Division  have 
virtucilly  vmaninously  opposed  the  Statedxaro  proposal,  particularly  when  they 
were  nade  aware  that  the  creation  of  a  Statesboro  divisicn  would  result  in 
the  closing  of  the  Swaindxaro  Divisicn;  a  fact  not  revealed  to  them  in  1979 
when  certain  resolutions  approving  the  creation  of  a  Statesboro  divisicn  were 
obtained  from  sane  of  the  Bar  Associations.  After  being  apprised  of  this 
infarrtBtion,  each  of  these  Bau:  Associations  either  fomally  or  infarnally 
rescinded  their  previous  resolutions  and  supported  the  Middle  Circuit  resolu^ 
tion  to  keep  the  Divisions  cis  they  new  exist. 

As  the  Swainsboro  Divisicn  is  presently  constituted,  the  longest . 
distance  vdiich  any  resident  of  that  Division  nust  travel  is  the  thirty-seven 
miles  from  Statesboro  to  Swainsboro.  Experience  also  shoMS  that  the  vast 
majority  of  attorneys  practicing  in  the  Swainsboro  Divisicn  core  frcm  the 
counties  in  that  Division  or  from  the  Augusta  area.  Augusta  is,   of  course, 
significantly  closer  to  Swaindxiro  than  to  Statesboro. 
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If  the  Division  were  changed  as  outlined  in  the  Statesixaro 
proposal,  virtually  all  residents  of  the  proposed  division,  excluding 
Bulloch  County,  would  travel  further  distances  to  Federal  Court  in  Statesboro 
than  they  are  now  required  to  travel  to  attend  Court  in  Svainsboro.  Resi- 
dents of  Jefferson  County  and  Eiranuel  County  would  apparently  be  moved  to 
the  Dublin  Division  and  Dublin  is  thirty-five  miles  from  Swainsboro  and 
sixty  ndles  from  Louisville.  Residents  of  Itcrbs  County  vculd  be  nerving  to 
the  Statesboro  division  and  would  travel  aFproocimately  twice  as  far  as  is 
now  necessary.  Hic^iway  availability  is  certainly  no  problem  in  the  existing 
Division  since  Swaindxjro  is  the  only  place  in  the  United  States  vtexe  the 
two  transcontinental  hi^rways.  Highways  1  and  80,  cross  and  Interstate  16 
traverses  Enanuel  County  and  intersects  with  Hi^way  1  aEproxijiBtely  fifteen 
miles  south  of  Svgainsboro  and  Hi^way  56  aFproodmately  fifteen  miles  west  of  ' 
Swainsboro.  Swainsboro  is  also  served  by  Greyhoimd  Buslines;  has  its  c*n 
airport  with  an  CM4I  location  and  is  routinely  used  by  corporate  jets.  It 
is  apprcodnBtely  seventy  miles  from  the  Augusta  airport  and  ei^ty  miles  from 
the  Savannah  airport,  both  of  viiich  are  fully  served  by  airlines  sucfh  as  Delta 
and  Eastern  in  addition  to.  local  amd  regional  ciirlines. 

It  has  been  argued  that  the  caseload  figures  for  the  Shainsboco 
Division  in  recent  years  did  not  justify  the  naintenanoe  of  that  Division. 
It  is  also  argued  in  the  Statesboro  proposal  that  transfer  of  Division  head- 
quarters to  Statesboro  would  result  in  an  increased  caseload.  HcMenxr,   a 
review  of  the  caseload  figures  in  the  Statesboro  proposad  ^kws  cleaurly  that 
this  would  be  acccrplished  sinply  by  moving  Tattnall  from  the  Savannah  Divisiisn 
to  the  proposed  statesboro  division.  Biis  would  vastly  increase  the  caseload 
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figures  sinply  because  of  the  nuniaer  of  priscner  habeas  corpus  petitions 
originating  fron  Reidsville  State  Prison.  Quite  obviously,  the  sane  results 
could  be  accorplished  by  sinply  adding  Tattnall  County  to  the  existing 
Swainsboro  Divisicn  and  Swainsboro  is  only  forty  ndles  avay  fron  Reidsville. 
It  is  also  the  understanding  of  the  menbers  of  the  Middle  Judicial  Circuit 
that  the  Reidsville  habeas  corpus  petitions  are  currently  being  handled  by 
the  Federal  District  Judge  eOready  assigned  to  the  Sveinsboro  Division,  even 
though  the  cases  are  fontally  filed  iii  the  Savannah  Divisicn.  "rtierefore, 
noving  Tattnall  County  from  the  Savannah  Divisicn  to  the  Svainsboro  Divisicn 
would  siirply  foritalize  the  process  that  is  already   in  existence. 

Ihere  is  also  contained  within  the  Statesboro  proposal  a  pqpulation 
argunent  that  appears  to  propose  that  federal  filings  are  in  some  nanner  re- 
lated to  the  population  of  the  counties  in  the  District.  There  is  sinply  no 
direct  or  indirect  enpirical  relaticn:^iip  between  the  population  of  a  region 
and  the  nuitber  of  cases  whijch  are  filed  in  Federal  Court.  The  very  nature 
of  limited  federal  j\irisdicticn  argues  ageiinst  such  a  conclusion.  In  point 
of  fact,  the  lecist  populous  county  in  the  Swaindxaro  Division  is  Jefferson 
County  and  yet  the  records  would,  in  all  probability,  reflect  a  larger  nunber 
of  federal  filings  eurising  out  of  Jefferson  County  than  any  other  area  of 
the  District. 

The  sane  fallacy  exists  in  the  eurgunent  that  juror  miles  would 
be  saved  because  the  more  populous  counties  are  subject  to  have  nore  jurors 
dravn  for  any  given  case.  Certainly  theire  is  a  relationship  betMeen  the  nunber 
of  jurors  eligible  for  service  and  the  population  of  a  given  county,  but  the 
random  selection  of  jurors  for  service  en  a  partiJCul^u:  panel  should  negate  any 
relationship  between  jurors  \*io  actually  nust  tra'wsl  to  ^q»2u:  in  court  and 
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the  population  of  ar^  specific  county.  It  is  not  at  all  unxisual  in  any 
given  case  in  the  Swainsboro  Division  to  have  certain  counties  overly 
represented  and  certain  counties  vd.th  little  or  no  representation  regard- 
less of  the  population  of  any  particular  county  in  the  Division.  Ohe  prepo- 
sition that  juror  ndles  can  be  saved  by  this  proposed  change  is  siitply  not 
provable  and,  in  fact,  is  disproven  by  the  realities  of  experience. 

Finally,  if  it  is  suggested,  however  unrealisticcLLly,  that 
ncnies  can  be  saved  by  closing  the  Swainsboro  Division  and  requiring  the 
Federal  Court  to  use  the  existing  State  Court  facilities  in  Statedboro,  the 
sane  is  equally  true  for  Svainsboro.  Enanuel  Comty  has  a  Courthcuse  faci- 
lity at  least  as  adequate  as  that  in  Bulloch  County  and  the  county  officials 
and  the  Judges  of  the  Middle  Judicial  Circuit  and  the  State  Court  of  Emanuel 
County  will  cooperate  jvist  as  fiUly  as  that  promised  by  the  sane  officials 
in  Bulloch  County.  In  actuality,  the  Superior  Courtroom  of  Bnanuel  County 
is  used  less  than  that  in  Bulloch  Cotnty  since  there  is  not  a  sitting  judga 
with  a  permanent  office  in  Svgainsboro  and  the  State  Court  of  Emanuel  County 
heis  its  regular  sessions  at  ni^t.  Ihe  proponents  of  the  Swainsboro  Division 
consider  a  sharing  between  the  Federal  and  State  Court  officials  to  be  in- 
herently unworlcable  for  any  period  of  tine,  but,  quite  cleaurly,  if  it  will 
be  a  success,  it  stands  nore  of  a  chance  of  being  a  success  in  Qnanuel  Ccinty 
than  in  Bullodh  Comty. 

In  conclusion,  and  wiAh  the  unquailif  ied  sqpport  of  those  nost 
affected  by  this  proposed  change,  the  proponents  of  the  Swain^xiro  Division 
assert  that  the  facts  sinply  do  not  si;qppQrt  and  actuadly  strongly  mitigat* 
agzdnst  the  closixtg  of  a  forty-year-old  Division  sinply  to  create  a  new 
division  thirty-seven  miles  awey. 
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U.S.  Department  of  Justice 


United  States  Attorney 
Southern  District  of  Georgia 
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Post  Office  Box  201  7 
Augusta.  Ga.  30903 

May  25,  1984 


Honorable  Robert  Kastenmeier 
U.S.  House  of  Representatives 
Washington,  D.C. 

Re:   U.S.  Federal  Courthouse 
Swainsboro,  Georgia 

Dear  Congressman  Kastenmeier: 

I  have  been  notified  by  Mr.  Gerald  Edenfield,  Attorney 
at  Law,  Statesboro,  Georgia,  that  a  bill  is  pending  in  Congress  to 
move  the  U.S.  Federal  Courthouse  from  Swainsboro,  Georgia  to 
Statesboro,  Georgia.   He  requested  that  I  express  my  views  to 
you. 

I  can  tell  you  that  there  is  simply  no  comparison  in  the 
Swainsboro  location  as  opposed  to  Statesboro.   In  Swainsboro,  the 
courthouse  is  not  adequate  from  any  standpoint.   Motel  or  hotel 
accomodations  in  Statesboro  are  very  good  whereas  in  Swainsboro,  I 
think  there  is  only  one  small  motel.   Consequently,  just  about  all 
parties  involved  in  federal  litigation  have  to  stay  in  Statesboro 
or  elsewhere. 

Consequently,  the  U.S.  Attorney's  office  would  be  very 
much  in  favor  of  a  move  from  Swainsboro  to  Statesboro  of  the  U.S. 
Federal  Courthouse. 

Sincerely, 


Hinton  R.  Pierce 
United  States  Attorney 


HRP: jmc 


cc:   Mr.  Gerald  Edenfield 

Hon.  Anthony  A.  Alaimo 
Hon.  B.  Avant  Edenfield 
Hon.  Dudley  H.  Bowen,  Jr. 
C.  Marshall  Cain 

P.S.   I  would  like  to  make  it  clear  that  I  am  not  speaking  on  behalf 
of  the  Administration  or  the  Department  of  Justice.   This  is 
simply  the  view  of  the  U.S.  Attorney's  Office  in  this  district. 
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LINDSAY  THOMAS 

FMST  tMSTniCT,  GEOAGIA 

IMUHINCTON  OFFICE 

437  CANMOM  flUILOIMG 

I302I33S-SI31 

COMMITTEES 

AGRICULTURE 

MERCHANT  MARINE  AND 

FISHERIES 


Congress  of  the  Bnited  States 

floDse  of  UEprcBEntaritjes 
fDashington,  ©.£.  20515 

July  6,  1984 


DISTRICT  OFFICES 

ROOM  304 

FEOEAAL  eulLOIMG 

BRUNSWICK  GEORGIA  31520 

(SI  21  204-4040 

ROOM  220 

FEDERAL  BUIIOINC 

STATESBORO  GEORGIA  304fta 

iai2|  46ft-B7aT 

ROOM  240 

OLD  POST  offh:e  building 

SAVANNAH  GEORGIA  31412 
IB  I  21  944-4074 


Honorable  Robert  J.  Rastenmeier 
2232  Rayburn  House  Office 

Buildinq 
Washington,  D.C.  20515 


Dear  Bob: 


This  letter  is  in  further  reference  to  the  reports  your  staff  is 
presently  studying  concerning  a  recomnendation  by  the  Administrative 
Office  of  the  Courts  to  close  the  Swainsboro  Division  of  the  U.  S. 
District  Court  for  the  Southern  District  of  Georgia  and  create  a  new 
division  in  Statesboro. 

Recently,  it  vras  brought  to  my  attention  that  on  Page  3  of 
Svrainsboro's  report  reference  was  nade  to  nv  opposition  to  this 
proposal.  I  am  enclosing  a  copy  of  this  page  for  convenient 
reference.  This  statement  is  misleadina  as  I  have  advised  you  that  I 
am  and  will  continue  to  remain  neutral  on  this  issue  and  will  abide  by 
your  Coranittee's  recomnendation.  I  did  wish  to  make  this  point  clear 
as  this  report  is  reviewed. 

Itiank  you  for  your  assistance.  Please  let  me  know  if  T  might 
provide  you  with  further  information. 


Undsay 

Maiber  of  Congress 


Enclosure 
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?H.i^.  U^ouit  of  3aepreie(entatitieK 

Committee  on  tte  Jubidar? 

■iMfiingtim.  9.C.  20515 

Vtltplione:  202-225-3051 

August    7.    1984 


The  Honorable  Lindsay  Thomas 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Lindsay: 

This  letter  is  in  response  to  your  request  that  the 
Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administra- 
tion of  Justice  review  the  materials  relating  to  the  creation 
of  a  Statesboro  Division  of  the  Southern  District  of  Georgia. 

First,  I  want  to  thank  you  for  your  cooperation  and 
for  the  excellent  information  you  supplied  to  the  Subcommittee. 
The  materials  you  submitted  were  extremely  thorough  and 
enabled  us  to  make  a  very    informed  decision.   I  also  want 
to  commend  you  for  the  neutrality  you  have  displayed  throughout 
this  evaluation. 

Having  reviewed  all  the  materials,  we  have  decided  to 
accept  the  Judicial  Conference's  recommendation  that  a 
Statesboro  division  be  created.   A  section  of  the  omnibus 
bill  relating  to  district  court  reorganization  reflects 
this  decision. 

Again,  thank  you  for  your  assistance  and  cooperation  1n 
this  matter. 

Sincerely, 


ROBERT  W.  KASTENMEIER 

Chai  rman 

Subcommittee  on  Courts, 
Civil  Liberties  and  the 
Administration  of  Justice 
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Q.  Proposal 

for  a  Statcsboro  Dipision 

of  the  ^Tcdcral  District  dourt, 

Southern  District  of  Georgia 
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INTRODUCTION 

Statesboro  is  the  logical  choice  for  the  Federal 
District  Court  in  Southeast  Georgia.  As  the  following 
materials  demonstrate,  the  reasons  for  this  conclusion  are 
numerous.  Statesboro  is  the  most  sensible  location  in  terms 
of  efficient  administration  of  the  federal  court  system  in 
this  part  of  the  state.  In  addition,  Statesboro  is  the 
geographical,  population,  and  commercial  center  for  this 
region  and  is  best  able  to  supply  the  support  services 
necessary  for  effective  court  administration. 

Perhaps  the  most  compelling  reason  for  locating  a 
division  of  the  Southern  District  in  Statesboro  is 
illustrated  by  the  tables  included  as  Exhibits  "A"  through 
"D".  These  tables  demonstrate  that  the  proposed  realignment 
of  the  division  will  equalize  the  case  load  distribution 
among  the  judges  in  the  Southern  District.  Under  the  new 
arrangement,  the  judge  handling  the  Augusta,  Dublin  and 
Statesboro  divisions  will  have  approximately  the  same  case 
load  as  Judge  Edenfield  in  Savannah.  Currently,  the 
Savannah  division  alone  handles  approximately  three  hundred 
more  cases  each  year  than  the  combined  caseloads  of  the 
Augusta,  Dublin,  and  Swainsboro  divisions.  Equalization  of 
division  caseloads  will  increase  court  efficiency  and 
expedite  case  disposal. 
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Statesboro's  central  geographic  location  also 
figures  prominently  in  increased  court  efficiency.  Reduced 
travel  time  for  prospective  jurors  will  increase  court 
competency  and  may  possible  improve  jury  quality.  In 
addition  to  being  centrally  located,  Bulloch  County  is  the 
most  populous  of  the  counties  currently  comprising  the 
Swainsboro  division.  Thus,  a  further  savings  in  juror 
travel  time  and  mileage  expenses  can  be  realized.  See 
Exhibit  "C" ,  infra. 

Statesboro  already  hosts  a  wide  variety  of  federal 
agencies,  a  fact  more  fully  covered  by  Exhibit  "E".  Many  of 
these  agencies  currently  provide  services  for  a  multi-county 
area,  with  Statesboro  as  the  base. 

Statesboro  is  well  able  to  provide  the  support 
services  necessary  for  the  court  personnel,  lawyers, 
witnesses,  and  jurors  present  each  session  of  court.  Its 
many  motels  and  restaurants  are  detailed  in  Exhibit  "F"  and 
offer  over  400  rooms  and  50  eating  places  to  choose  from. 

Statesboro  is  conveniently  close  to  major  highways 
leading  to  the  rest  of  the  area,  including  Interstate  16, 
U.  S.  Highways  25/301  and  80,  and  State  Highways  67,  46  and 
24.  The  Statesboro  airport  provides  full  charter  plane 
service  and  the  Savannah  airport,  offering  Delta,  Eastern 
and  National  air  service,  is  only  50  miles  away.  Statesboro 
is  also  served  by  Greyhound  and  Continental  Trailways  bus 
systems. 
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Statesboro  is  the  regional  commercial  center  for 
the  area,  attracting  customers,  employees,  and  other  persons 
from  the  surrounding  counties.  Major  retailers  such  as 
J.  C.  Penney,  K-Mart  and  Roses  are  here,  as  well  as  major 
manufacturing  concerns  such  as  Brooks  Instruments, 
Cooper-Wiss,  and  Royden  Wear.  Many  companies  have  also 
chosen  Statesboro  as  a  regional  base,  as  is  more  fully  shown 
by  Exhibit  "G" .  Bulloch  County's  newly-enlarged  hospital 
provides  services  to  nearby  counties,  as  does  the  recently 
completed  Regional  Library.   See  Exhibit  "H" ,  infra. 

The  importance  of  Georgia  Southern  College  and  its 
effect  on  the  community  cannot  be  ignored.  One  of  the  few 
institutions  in  the  University  System  which  continues  to 
grow,  Georgia  Southern  offers  many  facilities,  programs,  and 
services  which  greatly  enhance  the  area  and  encourage  new 
growth.  A  new  Continuing  Education  building  offers  a 
spacious  auditorium  and  other  facilities  for  conferences  or 
other  programs. 

As  the  enclosed  pictures  vividly  illustrate, 
Bulloch  County  possesses  a  fine,  modern  courtroom  facility, 
conveniently  located  and  convenient  to  use.  The  superior 
court  and  state  court  judges  have  all  pledged  their  support 
and  cooperation  in  making  the  courtroom  available  for  use  by 
the  federal  court  system. 

In  addition  to  the  superior  courtroom,  other 
facilities  are  available  for  trial  use,  should  the  occasion 
arise.   A  picture  of  the  grand  jury  room  has  been  included 
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in  this  presentation.  This  room  is  available  for  use  as  a 
second  courtroom,  should  there  ever  be  a  conflict  between 
the  federal  and  superior  court  schedules. 

There  is  an  additional  courtroom  located  at  the 
Statesboro  Police  Department,  which  handles  Statesboro's 
Recorder's  Court  proceedings.  This  courtroom  has  also  been 
used  for  worker's  compensation,  social  security,  and  other 
administrative  proceedings.  It  is  available  for  use  as  an 
additional  courtroom  as  needed,  and  the  recorder's  court 
judge  has  pledged  his  cooperation  in  making  this  facility 
available. 

In  addition,  this  facility  is  ideally  suited  for 
handling  federal  prison  cases.  A  maximum  security  jail 
facility  meeting  federal  standards  is  adjacent  to  the 
courtroom  and  can  house  up  to  14  prisoners  at  one  time. 
This  courtroom  combines  spacious  facilities  with  maximum 
security  to  a  degree  not  found  at  the  typical  courthouse. 
Photographs  of  both  the  courtroom  and  the  jail  facilities 
are  included  in  this  presentation. 

Statesboro  also  offers  a  law  library  of  unusual 
depth  for  a  town  of  its  size.  The  local  law  library  has 
been  merged  with  the  law  library  at  Georgia  Southern 
College.  The  numerous  volumes  available  at  the  library  are 
listed  in  Exhibit  "I",  infra.  The  law  library  also 
subscribes  to  Westlaw,  computerized  legal  research,  making 
other  current  legal  research  available  at  the  touch  of  a 
button. 


383 


The  totality  of  the  evidence  leads  to  the 
conclusion  that  Statesboro  and  Bulloch  County  is  the  best 
possible  site  for  a  new  federal  court.  This  contention  is 
borne  out  by  the  materials  that  follow  for  consideration. 
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AVERAGE  CASE  FOR  197  9  -  1982 


4.5  Years 


DIVISON 

AUGUSTA 
DUBLIN 
SWAINSBORO 
SAVANNAH 


CRIMINAL 

23 

5 

4 
43 


CIVIL 


280 

77 

77 

492 

TOTAL 

303 
82 
81 

535 


PROJECTED  CASE  LOAD / YEAR 


AUGUSTA 

23 

DUBLIN* 

7 

STATESBORO** 

5 

SAVANNAH*** 

37 

280 
109 
200 
308 


303 
116 
205 

345 


** 


*** 


42%  population  increase. 

17%  population  increase  over  Swainsboro  Division 
plus  addition  of  Habeas  Corpus  petitions  and  Civil 
Rights  actions. 

19%  population  decrease. 


NOTE;   Under  the  projected  case  load  distribution  after 

the  creation  of  the  Statesboro  Division,  the  activity 
of  the  two  rural  divisions  (Dublin  and  Statesboro) 
would  be  increased  more  than  100%  over  the  current 
activity  of  the  Dublin  and  Swainsboro  Divisions. 

In  addition  the  case  load  would  be  much  more  evenly 
distributed  between  the  four  divisions  affected  under 
the  proposed  realignment. 


EXHIBIT  "A" 
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JURORS   -   SWAINSBORO  DIVISION 
(1975  -  1979) 
4.5  Years 


TOTAL 


335 


AVG/YR 
74 


JURORS   -   SWAINSBORO  DIVISION 

(1979  -  1982) 

3.5  Years 


TOTAL 


80 


AVG/YR 
23 


JURORS   -   DUBLIN  DIVISION 
(1975  -  1979) 
4.5  Years 


TOTAL 


253 


AVG/YR 


56 


JURORS   -   DUBLIN  DIVISION 
(1979  -  1982) 
3.5  Years 


TOTAL 


112 


AVG/YR 


32 
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SOUTHERN  DISTRICT  OF  GEORGIA 
POPULATION  BY  PROPOSED  DIVISIONS 
(1980  Census) 


STATES BORO 

BULLOCH 

CANDLER 

EFFINGHAM 

EVANS 

JENKINS 

SCREVEN 

TATTNALL 

TOOMBS 


DUBLIN 

DODGE 

JOHNSON 

LAURENS 

MONTGOMERY 

TELFAIR 

TREUTLEN 

WHEELER 

EMANUEL 

JEFFERSON 


CHATHAM 

CHATHAM 

BRYAN 

LIBERTY 


35,785 

7,518 

18,327 

8,428 

8,841 

14,043 

18,134 

22,592 

133,668 


16,955 
8,660 

36,990 
7,011 

11,445 
6,087 
5,115 

20,795 

18,403 

131,461 


202,226 
10,175 
37,583 

249,984 


EXHIBIT 
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SOUTHERN  DISTRICT  OF  GEORGIA 

POPULATION  OF  DIVISIONS  BY  COUNTIES 
(1980  Census) 


AUGUSTA 

BURKE  19,34  9 

COLUMBIA  40,118 

GLASCOCK  2,382 

LINCOLN  6,716 

MCDUFFIE  18,546 

RICHOMND  181,629 

TALIAFERRO  2,032 

WARREN  6,583 

WILKES  10,951 

288,306 
DUBLIN 

DODGE  16,955 

JOHNSON  8,660 

LAURENS  36,990 

MONTGOMERY  7,011 

TELFAIR  11,445 

TREUTLEN  6,987 

WHEELER  5,115 

92,263 

SWAINSBORO 


BULLOCH 

CANDLER 

EMANUEL 

JEFFERSON 

JENKINS 

TOOMBS 


SAVANNAH 


35. 

,785 

7, 

,518 

20, 

,795 

18, 

,403 

8, 

,841 

22, 

,592 

113,934 


BRYAN  10,175 

CHATHAM  202,226 

EFFINGHAM  18,327 

EVANS  8,428 

LIBERTY  37,583 

SCREVEN  14,04  3 

TATTNALL  18,134 

308,916 


EXHIBIT  "D* 
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FEDERAL  AGENCIES  LOCATED  IN  STATESBORO 


U.  S.  Government,  Dept. 

of  Agriculture 
Agriculture  Stabilization 

and  Conservation  County 

Conunittee 
Federal  Building 

Farmers  Home  Administration 
Federal  Building 

Soil  Conservation  Service 
Area  Office 
Federal  Building 

Dept.  of  the  Air  Force 

Det.  3-1  St  Combat  Eval.  Gp. 
Highway  301  North 

Altamaha  Area  Community  Action 
Authority,  Inc. 
Headstart  Center 
Highway  80  West 

Army  Recruiting  Station 
110  Savannah  Avenue 

Federal  Bureau  of  Investigation 
Federal  Building 

General  Services  Administration 
Federal  Building 


Health  Education  &  Welfare 
Dept.  of  Social  Security 
Administration 
21  N.  Zetterower  Avenue 

Marine  Corps  Recruiting  Station 
110  Savannah  Avenue 

National  Guard  Armory 
Highway  301  North 


Navy  Recruiting  Station 
110  Savannah  Avenue  . 

Organizational  Maintenance 

Shop  No.  7 
Ga.  National  Guard 

Highway  301  North 


Post  Office 
Federal  Building 

Small  Business  Administration 
Northgate  Office  Center 


USAF  Recruiting  Office 
110  Savannah  Avenue 


EXHIBIT 
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LODGING  AND  FOOD  SERVICES  IN  STATESBORO 


MOTELS  (No.  of  Rooms) 

Aldred's  Trellis  Garden  Inn  (60) 

Bryant's  Master  Host  Inn  (44) 

Budget  Inn  (28) 

Crossroads  Motel  (34) 

Holiday  Inn  (130) 


Parkwood  Motel  (25) 
Quality  Inn  (42) 
Stiles  Motel  (30) 
Wildes  Motel  (21) 


RESTAURANTS 
Archibald*  s 
Biltmore  Restaurant 
Boyd's  Pit  Barbecue 
Candy  Hilliard's 
Captain  D's 
Charlie's  Restaurant 
Dairy  Queen  of  Statesboro 
The  Deli 
Dingus  Maghee's 
Domino's  Pizza 
Dutch  Treat 
Ella's  Diner 
Franlclin's  Restaurant 
Hardee' s 

Holiday  Inn  Restaurant 
House  of  Sirloin 


Kentucky  Fried  Chicken 

Maryland  Fried  Chicken 

McDonald's 

Pardners  III 

Peking  Restaurant 

Pizza  Hut 

Pizza  Inn 

R.  J. 's  Steakery 

Shoney ' s 

Snooky ' s 

Sub  Station  II 

Vandy's  Barbecue 

Webb's  Nic  Nac  Grill 

Wendy ' s 

Western  Sizzlin 


EXHIBIT  "F' 
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COMPANIES  WITH  REGIONAL  OR  DISTRICT 

OFFICES  IN  STATESBORO 

International  Harvest 

Ralston  Purina  Company 

Southeastern  Chemical  Corporation 

Kelley  Manufacturing  Company 

U.S.S.  Agri-Chemical  Company 

Hannah  Supply  Company 

John  Deere  Tractor  Company 

Poultry  House 

International  Business  Machines 

Omark  Industries 

John  Hancock  Mutual  Life  Insurance  Company 
Farm  Mortgage  Division 

Cooper-Wiss 

ITT  Grinnell  Corporation 

T.  J.  Morris  Company 

A.  M.  Braswell,  Jr.  Food  Company 

Robbins  Packing  Company 

Brooks  Instrument  Division 

Emerson  Electric  Company 

Timesaver,  Inc. 

Farmer  Automatic 

American  Safety  Products 


EXHIBIT  "G" 
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STATESBORO-REGIONAL  MEDICAL  CENTER 

ORIGIN  OF  INPATIENT  ADMISSIONS  AT 
BULLOCH  MEMORIAL  HOSPITAL 

BULLOCH  4,337 

SCREVEN  652 

BRYAN  242 

EMANUEL  403 

JENKINS  103 

CANDLER  262 

TATTNALL  246 

EVANS  195 

TOOMBS  79 

EFFINGHAM  149 

Other  Counties  372 

Other  States  25 

TOTAL  7,092 


This  Information  is  based  on  discharges  rather 
than  admissions.   It  does  include  newborns. 

Reporting  period:   October  1,  1980  through 
September  30,  1981. 


EXHIBIT  "H" 
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LEGAL  RESEARCH  MATERIAL 

BULLOCH  COUNTY  LAW  LIBRARY  GEORGIA  SOUTHERN  COLLEGE  LIBRARY 

Georgia  Collection 
Ga.  Code  Ann.  (Harrison)  Ga .  Code  Ann.  (Harrison) 


Georgia  Laws  1933-1981 


Georgia  Laws  1935-1981 


Georgia  Reports* 
Vol.  1-247 


Southeastern  Reports 

(Ga.,  S.C,  N.C.,  Va.  &  W.  Va . ) 

1st  Series-Vol.  1-200 

2nd  Series-Vol.  1-289 


Georgia  Appeal  Reports* 
Vol.  1-156 


West's  Georgia  Digest 
Vol.  1-23 


West's  Southeastern  Digest 
ist  Series-Vol.  1-35 
2nd  Series-Vol.  1-53 


Shepard's  Georgia  Citations* 


Shepard's  S.E.  Rep>orter  Citations* 


No 


Encyclopedia  of  Georgia  Law 
Vol.  1-30 


No 


Brown's  Georgia  Pleading  6 
Practice  Forms-Vol.  1-10 


No 


Rules  &  Regulations  of  State 
of  Georgia  -  8  Vols. 


Opinions  of  Attorney  General 
thru  1974 


Opinions  of  Attorney  General 
1954-1980 


Georgia  Senate  Journal 
1962-1980 


No 


Georgia  House  Journal 
1962-1980 


No 


EXHIBIT  "I" 
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Page  Two 


LEGAL  RESEARCH  MATERIAL 


BULLOCH  COUNTY  LAW  LIBRARY 


GEORGIA  SOUTHERN  COLLEGE  LIBRARY 


Federal  Collection 


No 


United  States  Code* 


United  States  Code  Annotated 


United  States  Code  Annotated 


No 


United  States  Statutes  at  Large 
Vol.  1-84 


No 


U.  S.  Code  Congressional  & 
Administrative  News,  1974-1981 


No 


Code  of  Federal  Regulations* 


U.  S.  Supreme  Court  Reporter 

(Law.  Ed.)* 

1st  Series-Vol.  1-100 

2nd  Series-Vol.  1-69 


United  States  Reports* 
Vol.  1-443 


Federal  Reporter* 
1st  Series-Vol.  1-300 
2nd  Series-Vol.  1-675 


Federal  Reporter* 
1st  Series-Vol.  1-300 
2nd  Series-Vol.  1-671 


No 


Federal  Supplement* 
Vol.  164-181  only 


Shepard's  U.  S.  Citations* 


Shepard's  U.  S.  Citations* 


Shepard's  Federal  Citations* 


Shepard's  Federal  Citations* 


U.  S.  Supreme  Court  Digest 
(Law.  Ed.) 
Vol.  1-20 


West's  Federal  Practice  Digest 
Vol.  1-92 


No 


Modern  Federal  Practice  Digest 
Vol.  1-58 
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Page  Three 


LEGAL  RESEARCH  MATERIAL 


BULLOCH  COUNTY  LAW  LIBRARY 


GEORGIA  SOUTHERN  COLLEGE  LIBR.J^RY 


Federal  Collection 
"      (Continued) 


American  Law  Reports 

1st  Series-No 

2nd  Series-No 

3rd  Series-Vol.  1-100 

4th  Series-Vol.  1-16 

Federal-Vol.  1-59 


American  Law  Reports 
1st  Series-Vol.  1-175 
2nd  Series-Vol.  1-100 
3rd  Series-Vol.  1-100 
4th  Series-Vol.  1-15 
Federal-No 


BNA  -  U.  S.  Law  Week 


BNA  -  U.  S.  Law  Week 


No 


CCH  Labor  Law  Reporter 


No 


BNA  -  Labor  Policy  &  Practices 


No 


CCH  Employment  Practices 


No 


Bromberg ,  Securities  Law 


No 


P-H  Securities  Regulations 


Tax  Collection 


No 


P-H  Federal  Taxes  -  1982 


No 


P-H  Estate  &  Gift  Taxes 


No 


P-H  State  &  Local  Taxes-Georgia 


No 


U.  S.  Board  of  Tax  Appeals 

Reports* 

Vol.  1-47 


No 


Tax  Court  Reports* 
Vol.  1-9  &  35-76 
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Page  Four 
LEGAL  RESEARCH  MATERIAL 

BULLOCH  COUNTY  LAW  LIBRARY  GEORGIA  SOUTHERN  COLLEGE  LIBRARY 

Tax  Collection 
(Continued) 
No  P-H  Tax  Court  Reported  Decisions* 

Vol.  49-79 

No  P-H  Tax  Court  Memo  Decisions* 

1968-1982  -  Vol.  37-50 

No  American  Federal  Tax  Reports 

(AFTR) * 
2nd  Series-Vol.  1-48 

No  P-H  Estate  Planning 

6  Vols. 

No  Institute  on  Estate  Planning 

16  Vols. 


Other 

No  Code  of  Laws  of  South  Carolina 

(Annotated) 


No  South  Carolina  Regulations 

No  South  Carolina  Court  Rules 


No  Northeastern  Reporter 

1st  Series  -  Vol.  1-200 


No  Decennial  Digest  (West) 

3rd  Series-Vol.  1-28 
4th  Series-Vol.  1-33 
5th  Series-Vol.  1-52 
6th  Series-Vol.  1-36 
7th  Series-Vol.  26-38 
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Page  Five 


LEGAL  RESEARCH  MATERIAL 


riULbOCH  COUNTY  LAW  LIBRARY 


GEORGIA  SOUTHERN  COLLEGE  LIBRARY 


Other 
(Continued) 


No 


General  Digest  -  4th  Series 
Vol.  1-40,  1967-1976 


'est's  Words  &  Phrases 
Vol.  1-46 


No 


Dogert  -  Trusts  I,   Trustees 
19  Vols. 


No 


Fletcher   Composition   Forms 
■nnotated 
2   Vols. 


No 


nderson  -  Uniform  Commercial  Code 
9  Vols. 


Anderson  -Uniform  Commercial  Code 
9  Vols. 


\_orpus  Juris  Secundum 
Vol.  1-lOlA 


Corpus  Juris  Secundum 
Vol.  1-lOlA 


O'Neal  on  Close  Corporations 
Vols. 


No 


lanks    &    Banking 
'ols.    1-9 


No 


>rgel  on  Valuation  Under 
Eminent  Domain 
2  Vols. 


No 


Collier  on  Bankruptcy* 
'ol.  1-7 


No 


'"letcher  Cyclopedia  Corporations 
'ol.  1-20 


No 
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Page  Six 


LEGAL  RESEARCH  MATERIAL 


BULLOCH  COUNTY  LAW  LIBRARY 


GEORGIA  SOUTHERN  COLLEGE  LIBRARY 


Other 
(Continued) 


No 


Restatement  - 

Conflict  of  Laws  -  2nd   3  Vols. 

Property  5  Vols. 

Property  2nd  2  Vols. 

Trusts  2nd  3  Vols. 

Torts  2nd  11  Vols. 

Agency  2nd  3  Vols. 


No 


Black's  Law  Dictionary 


No 


Ballantine's  Law  Dictionary 


Martindale-Hubbel  Law  Directory 
1981 


Martindale-Hubbel  Law  Directory 
1980 


Law  Reviews 


No 


UGA  Law  Review  -  complete 


No 


Mercer  Law  Review  -  complete 


No 


Emory  Law  Review  -  complete 


No 


Vanderbilt  Law  Review  -  complete 


No 


Harvard  Law  Review  -  complete 


No 


Yale  Law  Review  -  complete 


No 


Columbia  Law  Review  -  1971- 


No 


Georgetown  Law  Review  -  194  9- 


No 


George  Washington  Law  Review 
1969- 


*COMPARABLE  MATERIAL  IS  CONTAINED  IN  LEXIS  DATA  BASE. 
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RESOLUTION 

GEORGIA,  BULLOCH  COUNTY. 

We,  the  undersigned,  being  practicing  attorneys  in 
the  Ogeechee  Bar  Association,  and  it  being  understood  that  the 
Ogeechee  Bar  Association  is  an  organized  bar  association  com- 
prised of  attorneys  practicing  in  the  Ogeechee  Circuit,  and 

WHEREAS,  a  part  of  our  practice  involves  participation 
in  the  federal  courts;  and 

WHEREAS,  we  desire  to  go  on  record  requesting  that  a 
division  of  the  United  States  Federal  District  Court  for  the 
Southern  District  of  Georgia  be  located  in  Statesboro,  Georgia. 

NOW  THEREFORE,  BE  IT  RESOLVED  that  the  Ogeechee  Bar 
Association,  by  a  vote  of  its  members  at  its  meeting  on  February 
11,  1983,  does  hereby  desire  and  request  that  the  division  of 
the  United  States  Federal  Court  for  the  Southern  District  of  Georgia 
presently  located  in  Swainsboro,  Georgia,  be  moved  and  located  in 
Statesboro,  Georgia. 


/  ^ 
This  the    /  /   day  of  February,  1983, 


Presi 


<^KA^  ^  0^1^ 


Secretary 
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The  foregoing  resolution  is  hereby  endorsed  by  these 
members  of  the  Ogeechee  Bar 


-^A^ 


rV  r-:.^'^' 


Jf^{}-v^i<^ 


T<  \  -:x>u. 


■3n 


'.  -     i 
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Mailing  Address 
P.O.Box  803 


Judge  of  the  Superior  Courts 

Ogeechee  Judicial  Circuit 

Room  207.  Bulloch  County  Courthouse 

Staiesboro.  Georgia  30458 


Counties 
Bulloch 
Effingham 
Jenkins 
Screven 

Telephone 
(912)   764-6095 


January  26,  1983 


The  Honorable  Anthony  A,  Alaimo 
Chief  Judge,  U.  S.  District  Court 
P.  O.  Box  94  4 
Brunswick,  Georgia   31420 

Dear  Judge  Alaimo: 

As  Judges  of  the  Bulloch  Superior  Court,  we  would  like  to 
offer  our  unqualified  endorsement  of  the  proposal  to  establish 
the  Federal  District  Court  for  this  area  in  Statesboro. 

Statesboro  is  a  conveniently  located,  thriving  community, 
well  able  to  accomodate  the  needs  of  federal  district  court. 

In  addition,  Bulloch  County  offers  an  attractive,  modern 
courtroom,  readily  capable  of  serving  as  the  federal  district 
courtroom.   Both  of  us  pledge  to  fully  cooperate  with  you  and  the 
other  federal  judges  so  as  to  make  the  courtroom  available  for 
your  use  should  the  proposal  be  accepted. 

We  think  you  will  find  that  the  Bulloch  County  courtroom 
will  be  convenient  to  use  and  readily  accessible  for  use  as  a 
federal  district  courtroom  and  offer  our  support  to  the  proposal. 

Yours  very  truly. 


W.  Colbert  Hawkins,  Senior  Judge 
Faye  Seders  Martin 


FSM/lc 
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January  26,  1983 


The  Honorable  Anthony  A.  Alaimo 
Chief  Judge,  U.  S.  District  Court 
P.  O.  Box  944 
Brunswick,  Georgia   31420 

Dear  Judge  Alaimo: 

As  Judge  of  the  State  Court  of  Bulloch  County,  I  am  writing 
to  inform  you  of  my  complete  support  of  the  proposal  to  establish 
the  Federal  District  Court  for  Eastern  Georgia  in  Statesboro. 

Bulloch  County  State  Court  is  generally  held  in  the  Bulloch 
County  Courtroom  on  the  third  Monday  of  each  month.   Any  conflict 
this  might  pose  with  the  federal  court  could  easily  be  worked 
out,  however,  as  there  are  other  court  rooms  available  for  us 
whenever  necessary. 

Statesboro  is  the  geographical,  commercial,  and  population 
center  for  the  area  presently  encompassed  by  the  Swainsboro 
Division.   For  these  reasons,  it  is,  in  my  opinion,  the  logical 
site  for  the  Federal  District  Court  and  I  offer  my  cooperation 
and  support  in  implementing  this  proposal. 


Yaurs  very  truly. 


Z).  m 


Francis  W.  Allen,  Judge 


FWA/ cb 
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BOARD  OF  COMMISSIONERS  OF  BULLOCH  COUNTY 

STATESBORO.  GEORGIA  30458 

January   24,    1983 


DENVER  LANIER 


MRS   MERLE  G   ANDERSON 


MISS  SANDRA  PORTER 

Clericai  AstiBlanI 


WILSON  P  GROOVER 


CHARLES  I   HENDRIX 


Honorable  Anthony  A.  Alaimo 
'  Chief  Judge,  U.S.  District  Court 
Box  944 
Brunswick,  Ga.  31520 

Dear  Judge  Alaimo: 

On  behalf  of  the  Bulloch  County  Board  of  Comipissioners, 
we  invite  you  to  establish  a  Federal  Court  in  Statesboro, 
our  county  seat,  which  already  serves  as  a  central  service 
point  for  a  sizeable  region  of  east  Georgia. 

We  know  that  a  large  number  people  and  businesses  in 
the  surrounding  counties  already  trade  here,  visit  here,  and 
seek  various  services  here.   The  East  Georgia  Extension  Service 
Office  here  serves  some  thirty-six  (36)  counties  in  the  East 
Georgia  region.   Georgia  Southern  College  is  a  major  institution 
in  our  region.   Many  business  offices  and  federal  agencies  are 
centered  here  for  the  region. 

You  may  be  assured  of  our  full  cooperation  and  support  for 
the  operation  of  Federal  Court  in  Bulloch  County  and  our  Courthouse. 
The  downtown  Statesboro  location  is  convenient  for  your  staff, 
jurors,  and  others  who  would  use.  the  facility  here.   Restaurants, 
motels  and  shops  are  nearby. 

There  are  many  advantages  for  you  and  your  Court  in  Bulloch 

County,  and  we  invite  you  to  become  a  part  of  our  fine  community. 

Please  call  if  the  Commissioners  may  be  of  service  to  you  in  any 
way. 

Sincerely, 


'Denver  Lanier,  Chairman 
Board  of  Commissioners 
Of  Bulloch  County 


DL/sr 
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X.  'i  .!  \      Or      CrA'liiU' 
[..  Statesboro,  Gl()kc;ia 


January  27,  1983 


Honorable  Anthony  A.  Alaimo 

Chief  Judge 

U.S.  District  Court 

P.O.  Box  944 

Brunswick,  Georgia  31520 

Dear  Judge  Alatiio?  : 

You  are  invited  to  select  Statesboro  as  the  best  location  for  a 
new  Federal  Court  to  serve  the  east  Georgia  region  around  Statesb&to. 
Transportation  by  numerous  highways  will  allow  jurors  from  the  sur- 
rounding region  to  save  time  in  travel  to  court  sessions.   The  States- 
boro Airport  provides  full  service  fixed  base  operator,  charter  air 
service  and  lighted,  paved  5000  feet  long  runways  which  may  be  used 
for  the  Court. 

The  Statesboro  hub  is  increasing  in  importance  as  a  regional 
center.  Many  companies  operate  offices  here  or  base  representatives 
here  to  serve  a  multi-county  area,  sometimes  even  parts  of  several 
counties  affiliated  with  Georgia  Southern  College,  the  major  institu- 
tion of  higher  learning  in  east  Georgia.   Many  of  the  stores,  other 
services,"  professions  and  industries  here  draw  on  the  surrounding 
region  for  their  customers  and  employees.  All  this  makes  Statesboro 
prominent  in  the  region. 

You  will  find.  Judge  Alaimo,  the  people  of  our  area  hospitable 
to  the  Court's  personnel  and  jurors.  The  City  of  Statesboro  desires 
quality  economic  growth,  and  we  invite  you  to  consider  all  of  our 
advantages  as  a  location  for  Court. 

Please  let  us  know  if  we  may  assist  further  in  any  way. 

Sincerely, 


/J.'Thurman  Lanier^  Mayor 


^i^^ 


/  /City  of  Statesboro 
JTL/sm  ( ^ 
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STATESBORO-BULLOCH  COUNTY 
CHAMBER  OF  COMMERCE 

333  South  Main  Street 
Statetboro,  Georglo  304S8 

»lJ-76*-6»11 


ACCREDITED 

CHAMBER  OF  COMMERCE 


January  25,  1983 

Honorable  Anthony  A.  Alaimo 
Chief  Judge,  U.  S.  District  Court 
P.O.  Box  944 
Brunswick,  Georgia  31520 

Dear  Judge  Alaimo: 

You  are  invited  to  consider  the  establishment  of  a  Federal  Court  in 
Statesboro,  which  would  place  the  Court  in  an  excellent  location  to  serve 
the  needs  of  the  people  in  the  east  Georgia  region. 

Statesboro  has  become  very  regional  in  its  position  in  the  lives  of 
many  people  in  the  surrounding  counties.  Industrial  plants  attract  workers 
from  several  counties.  Excellent  shopping  centers  draw  in  customers  from 
the  Central  Ogeechee  River  Empire  (CORE)  area.  Large  retail  stores  here 
such  as  Belk,  K-Mart,  Rose's  and  J.  C.  Penney  depend  on  the  surrounding 
regional  market  area.  Customers,  employees,  clients  of  the  many  profes- 
sional services,  patients  for  our  regional  hospital  and  for  our  growing 
medical  groijp  of  specialists  come  into  Bulloch  County  from  the  trade  region 
for  their  needs.  Excellent  restaurants  and  lodging  accommodations  here 
help  attract  regional  trade. 

Other  indicators  of  the  regional  pull  of  Statesboro  are  the  new 
Regional  Library  serving  five  counties  and  the  district  office  of  the 
Small  Business  Administration. 

Our  largest  regional  facility  is  Georgia  Southern  College  which  has 
6800  students.  Faculty,  staff  and  students  include  commuters  from  the 
nearby  counties.  Many  services  and  conferences  are  offered  for  the  east 
Georgia  region,  through  Georgia  Southern  College. 

Judge  Alaimo,  we  believe  the  best  interests  of  the  Federal  legal 
processes  will  be  served  by  the  establishment  of  a  Court  in  Statesboro. 
We  invite  your  consideration,  and  if  we  may  assist  in  any  way,  please 
let  us  know. 


We  look  forward  to  having  the  Court  in  Statesboro. 


S^cerely. 

Terrell  Reddick,  CPA 
President 
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TO  WHOM  IT  MAY  CONCERN: 

This  addendxim  is  provided  to  supplement  and  update  a 
previous  proposal  concerning  the  removal  of  the  Federal 
Court  facilities  from  Swainsboro  to  Statesboro.   This  move 
has  been  requested  by  the  United  States  District  Court 
Judges,  United  States  Attorney,  Bulloch  County  Superior 
Court  Judges,  the  Savannah  Bar  Association,  and  others 
and  will  serve  the  convenience  of  the  residents  of  the 
Southern  District  of  Georgia. 

The  following  listed  letters  and  documents  are  attached 
hereto  to  demonstrate  that  the  Swainsboro  facilities  are 
inconvenient,  inadequate,  and  are  not  being  used: 

(1)  Letter  from  United  States  District  Court  Judge  Anthony 
A.  Alaimo,  United  States  District  Court  Judge  B.  Avant 
Edenfield,  and  United  States  District  Court  Judge  Dudley 

H .  Bowen ,  Jr . 

(2)  Report  of  Proceedings  for  the  Judicial  Conference 
of  the  United  States. 

(3)  Letter  from  United  States  Attorney  Hinton  R.  Pierce. 

(4)  Letter  from  William  T.  Moore,  former  United  States 
Attorney,  Southern  District  of  Georgia. 

(5)  Resolution  of  Savannah  Bar  Association. 

(6)  Transcript  of  Proceedings  before  Judge  William  C. 
O'Kelley  in  Archie  Woodrow  Moore  case. 

(7)  Order  denying  trial  situs  in  Swainsboro  Division  in 
Leroy  Blitch  case. 

(8)  Letter  from  Asst.  Professor  Lynda  Skelton  Hamilton 
of  Georgia  Southern  College. 

Litigants  in  the  Swainsboro  Division,  whether  in  civil 
or  criminal  proceedings,  are  not  being  afforded  the 
opportunity  for  a  trial  by  their  peers  in  that  geographical 
area  merely  because  of  the  inconvenience  of  the  Federal 
Court  being  in  Swainsboro,  and  the  inadequacy  of  the 
facilities  there. 
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At  the  present  time,  cases  on  the  Federal  civil  calendar 
take  a  substantial  period  of  time  to  be  reached  because 
they  must  be  woven  into  already-full  trial  calendars  in 
Augusta,  Savannah  or  Brunswick.   Parties  and  attorneys 
from  the  rural  areas  are  forced  to  travel  to  one  of  these 
cities  for  status  conferences,  pre-trial  hearings,  and 
the  trial  of  their  cases. 

The  State  Judiciary  has  pledged  its  support  for  the  use 
of  the  Superior  Court  building  in  Bulloch  County.   Please 
see  attached  letter  from  Bulloch  County  Superior  Court 
Judges  Faye  S.  Martin  and  William  J.  Neville.   The 
accomodations  in  Statesboro,  both  as  to  courtroom 
facilites  and  for  motel  and  restaurant  facilities,  make 
Statesboro  the  logical  choice  for  the  federal  court. 

In  a  previous  submission,  the  legal  research  material  showed 
a  distinction  between  the  Bulloch  County  Law  Library  and 
the  Georgia  Southern  College  legal  periodicals.   The  Bulloch 
County  Law  Library  and  the  Georgia  Southern  College  Library 
have  now  been  combined  into  one  legal  research  facility. 

For  all  of  these  reasons,  and  for  those  outlined  in  the 
attached  proposal,  the  federal  court  for  this  area  needs 
to  be  located  in  Statesboro. 
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Hay  25,  1984 


The  Honorable  Lindsay  L.  Thomas 
United  States  Representative 
First  Congressional  District 
427  Cannon  Building 
Washington,  D.C.  20510 

Dear  Congressman  Thomas: 

It  is  our  understanding  that  the  issue  of  moving  the  federal 
courthouse  from  Swainsboro  to  Statesboro  will  be  considered  in 
the  very  near  future.  As  judges  involved  in  using  the  courtroom, 
we  wanted  to  take  this  opportunity  to  express  our  viewpoint  on 
the  matter.  We  would  appreciate  your  passing  this  information  on 
to  the  Congressional  Subcommittee  considering  this  bill. 

Our  experience  has  shown  that  the  courthouse  and  court 
facilities  in  Swainsboro  are  simply  inadequate  for  our  use. 

The  courthouse  itself  is  outmoded;  there  is  insufficient 
office  space  available  so  pretrials  and  all  other  procedures  must 
be  held  in  the  courtroom. 

The  jury  room  is  located  downstairs,  down  a  fairly-steep 
incline.  It  is  hazardous  for  jurors  to  be  sent  to  the  jury  room 
and  be  recalled  or  to  request  instructions  after  they  have  been 
sent  to  the  jury  room  as  it  would  require  them  to  climb  the 
harrow,  deep  stairs. 

We  no  longer  hold  criminal  trials  in  Swainsboro  as  security 
for  the  Court,  the  jurors  and  prisoners  poses  a  real  problem. 

Equally  important  is  the  lack  of  amenities  in  Swainsboro. 
The  restaurants  and  motel  facilities  are  inferior  and 
insufficient  for  use  by  court  personnel,  witnesses.  Marshals, 
jurors  and  others  who  must  use  the  courtroom.  In  recognition  of 
this  fact,  both  the  Administrative  Office  of  the  U.S.  Courts  and 
the  Justice  Department  have  authorized  court  personnel  to  stay  in 
either  Statesboro  or  Dublin  when  using  the  Svrainsboro  courthouse. 
This  policy  has  been  in  effect  for  approximately  four  years. 

Because  of  the  inadequacies  in  both  the  courthouse  and  the 
support  facilities,  wc  find  it  more  convenient  to  schedule  trials 
for  either  Savannah  or  Augusta.  Except  for  bankruptcy  court,  the 
Swainsboro  courtroom  is  rarely  used.  While  this  can  create  an 
inconvenience  for  parties  and  attorneys  on  occasion,  the 
inconvenience  of  everyone  concerned  in  using  the  Swainsboro 
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courthouse  is  far  greater. 

Statesboro  is  the  logical  alternative  for  a  federal  court. 
For  one  thing,  it  is  centrally  located  geographically. 
Swainsboro  is  only  35  miles  from  the  federal  courthouse  in 
Dublin.  Statesboro  is  approximately  60  miles  from  Savannah,  80 
miles  from  Augusta  and  70  miles  from  Dublin. 

Our  experience  in  the  District  indicates  to  us  that  there  is 
more  legal  activity  arising  out  of  Statesboro  than  any  other  city 
or  county  within  the  present  Swainsboro  Division.  Statesboro  is 
the  most  populous  of  the  cities.  It  is  already  a  regional  center 
on  many  levels  -  industry,  retailing,  health  care,  education  and 
others.  It  is  the  logical  choice  for  a  federal  court  in  that 
area  of  the  District. 

Statesboro  also  contains  a  fine  modern  courthouse,  far 
larger  than  the  one  in  Swainsboro.  There  is  also  a  grand  jury 
room  and  office  space.  The  Superior  Court  and  State  Court  judges 
and  county  officials  have  all  ple'dged  their  support  in 
accommodating  the  federal  court  schedule. 

The  new  Recorder's  courtroom  in  Statesboro  is   located 

adjacent  to  a  modern  jail  facility  approved  for  use  by  the  U.S. 
Marshal's  Service.   The  Swainsboro  jail  is  not  approved,  making 

it  difficult  to  hear  any  criminal  matters  there.   The  support 

services  in  Statesboro  are  excellent.   There  are  many  fine  motels 

and  restaurants  for  use  by  court  personnel,  jurors,  attorneys  and 
witnesses. 

Georgia  Southern  College  is  located  in  Statesboro  and  its 
facilities  are  also  available  for  Judicial  Conferences.  The 
combined  Bulloch-Georgia  Southern  Law  Library  offers  access  to  a 
complete  federal  library,  the  most  complete  outside  of  one  of  the 
state's  law  schools,  including  computerized  legal  research. 

Georgia  Southern  College  also  has  a  strong  criminal  justice 
department.  Opportunities  would  exist  for  students  to  study  and 
participate  in  a  federal  system  of  justice. 

The  merits  of  the  proposal  to  move  the  court  have  been 
studied  by  many  different  groups  and  all  have  endorsed  the  plan, 
with  the  exception  of  the  Swainsboro  Bar  Association.  The  three 
judges  of  the  Southern  District  of  Georgia  •have  long  supported 
the  court's  relocation  to  Statesboro. 

Based  on  our  experience,  we  wholeheartedly  request  and 
endorse  the  proposal  to  move  the  court  to  Statesboro.  It  would 
improve  the  quality  of  services  and  justice  to  people  in  the 
Southern  District  of  Georgia,  and  would  make  it  much  easier  for 
us  to  carry  out  our  assigned  duties. 
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Thank  you  for  your  consideration  of  our  views. 


Very  truly  yours. 


HONY  A.  AlAIMO 


SETH0N7 

CHIEF  JUDGE,  U.S.  DISTRICT  COURT 


>^/^W^-^:_ 


DUDLEY  H 

JUDGE,  U.S<  DISTRICT  COURT 
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of  the 

PROCEEDINGS  OF  THE 

JUDICIAL  CONFERENCE  OF  THE 

UNITED  STATES 


March   12>13,    1981 


Washington,  D.C. 
1981 
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15.  Western  District  M  Oklanoma     , 

Enid  -  Release  all  except  one  courtroom,  a  judge's 
•  chambers,  reception  room,  jury  deliberation 

room  and  probation  office  space 

In  view  of  the  provisions  of  28  U.S.C.  1393  relating  to 
venue,  the  Committee  recommended  against  the  complete 
closmg  of  a  facility  in  a  statutory  division  of  a  district  court 
where  that  facility  is  the  only  place  of  holding  court  in  that 
division,  but  suggested  further  study  and  close  scrutiny  in  the 
event  Congress  decides  to  change  the  venue  statute.  As  to 
certain  places  of  holding  court  in  districts  which  do  not  have 
statutory  divisions,  the  Committee  has  directed  the 
Administrative  Office  to  restudy  possible  closure  taking  into 
consideration  the  following  factors: 

1.  Distances  to  be  traveled  and  the  availability  of 
transportation  for  lawyers,  parties,  witnesses 
and  jury  members. 

2.  Actual  annual  usage  by  judges,  court  personnel 
and  other  government  agencies. 

3.  Effect  of  closure  on  other  trial  costs. 

4.  Projected  increase  or  decrease  of  usage. 

5.  Importance  of  federal  court  presence. 

Places  of  Holding  Court 

The  Chief  Judge  of  the  Southern  Distrif^t  of  GpnrrT\n  had 
requested  that  the  headquarters  of  the  Swainsboro  Division  be 
changed  from  Swainsboro  to  Statesboro,  that  the  division  be 
renamed  the  "Statesboro"  Division,  and  that  the  facility  at 
Swainsboro  be  closed.  This  would  enable  the  court  to  use  the 
new  state  court  facilities  at  Statesboro  without  charge  to  the 
government.  The  Conference  was  advised  that  the  proposal 
had  been  approved  by  the  Judicial  Council  of  the  Fifth  Circuit 
and  accordingly  approved  the  proposal,  which  will  require 
statutory  change. 
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U.S.  L 


lent  of  Justice 


United  States  Attorney 
Southern  District  of  Georgia 


Post  Offict  Box  2on 

Augusta.  Ca.  30903 

May  25,  1984 


Honorable  Robert  Kastenmeier 
U.S.  House  of  Representatives 
Washington,  D.C. 

Re:   U.S.  Federal  Courthouse 
Swainsboro,  Georgia 

Dear  Congressman  Kastenmeier: 

I  have  been  notified  by  Mr.  Gerald  Edenfield,  Attorney 
at  Law,  Statesboro,  Georgia,  that  a  bill  is  pending  in  Congress  to 
move  the  U.S.  Federal  Courthouse  from  Swainsboro,  Georgia  to 
Statesboro,  Georgia.   He  requested  that  I  express  my  views  to 
you. 

I  can  tell  you  that  there  is  simply  no  comparison  in  the 
Swainsboro  location  as  opposed  to  Statesboro.   In  Swainsboro,  the 
courthouse  is  not  adequate  from  any  standpoint.   Motel  or  hotel 
accomodations  in  Statesboro  are  very  good  whereas  in  Swainsboro,  I 
think  there  is  only  one  small  motel.   Consequently,  just  about  all 
parties  involved  in  federal  litigation  have  to  stay  in  Statesboro 
or  elsewhere. 

Consequently,  the  U.S.  Attorney's  office  would  be  very 
much  in  favor  of  a  move  from  Swainsboro  to  Statesboro  of  the  U.S. 
Federal  Courthouse. 

Sincerely, 


Hinton  R.  Pierce 
United  States  Attorney 


HRP: jmc 
cc:  \/M) 


Gerald  Edenfield 
.  Anthony  A.  Alaimo 
,  B.  Avant  Edenfield 
,  Dudley  H.  Bowen,  Jr. 


r. 
Hon 
Hon 
Hon 
C.  Marshall  Cain 


P.S.   I  would  like  to  make  it  clear  that  I  am  not  speaking  on  behalf 
of  the  Administration  or  the  Department  of  Justice.   This  is 
simply  the  view  of  the  U.S.  Attorney's  Office  in  this  district. 
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BPARKHAN.  HARRIS  A  HOORE 

Attokniys  at   Law 

si  cast  bay  street 

savannah.  georoia    31401 


CHARLES  L.  SPARKMAN  May      30,       1984  TtLirHOKli 

STANLEY  C.   HARRIS.  J*.  *•'*'    «*••'>»' 

WILLIAM  T.  MOORI.  JK. 
JAMU  P.   OERARD 

Honorable  Lindsay  Thomas 
Congress  of  the  United  States 
Room  427,  Cannon  Building 
Washington,  D.C.   20515 

Dear  Congressman  Thomas s 

It  is  my  understanding  that  there  is  soon  to  be  a  conmittee 
hearing  on  the  issue  of  whether  the  United  States  District 
Courthouse  should  be  moved  from  Swainsboro,  Georgia  to  Statesboro, 
Georgia.   I  will  appreciate  it  if  you  will  see  that  this  letter 
and  the  views  expressed  herein  are  placed  before  the  committee 
reviewing  this  question. 

I  have  been  a  practicing  trial  attorney  in  both  state 
and  federal  courts  in  the  Southern  District  of  Georgia  since 
1964.   From  July,  1977  through  June,  1981  I  served  as  the  United 
States  Attorney  for  the  Southern  District  of  Georgia  and  the 
Swainsboro  Division  of  United  States  District  Court  was,  and 
still  is,  in  the  Southern  District  of  Georgia.   Since  leaving 
the  United  States  Attorney's  Office,  I  have  engaged  in  an  active 
civil  and  criminal  trial  practice  in  the  Southern  District  and 
elsewhere.   Based  upon  my  prior  and  present  experience,  I  feel 
that  I  am  as  qualified  as  anyone,  and  more  qualified  than  mo8t« 
to  inform  the  committee  that  there  are  a  great  many  problems 
with  holding  court  proceedings  in  Swainsboro.   These  problems 
could,  in  my  opinion,  be  eliminated  by  transferring  the  court 
to  Statesboro,  Georgia. 

During  the  four  years  that  I  served  as  the  Chief  Federal 
Law  Enforcement  Officer  in  the  Southern  District,  I  was  personally 
confronted  with  many  problems  caused  by  the  location  of  the 
Federal  Courthouse  in  Swainsboro.   Some  of  these  problems  are: 

1.  The  courthouse  itself  is  structurally  and  functionally 
inadequate. 

2.  There  are  no  proper  holding  facilities  for  federal 
prisoners. 

3.  Courtroom  security  is  practically  non-existant. 

4.  There  is  not  proper  office  space  available  for  the  U.S. 
Attorneys  Office  to  interview  witnesses,  prepare  for  trial,  or 
conduct  trial  activities  when  trying  a  case  there. 

5.  One  of  the  most  serious  drawbacks  is  the  lack  of  a 
federal  library  for  use  by  the  Court,  U.S.   Attorney's  Office 
personnel  or  defense  counsel. 
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The  combination  of  these  deficiencies  make  it  extremely 
difficult  to  prosecute  or  defend  a  federal  case  in  Swainsboro. 

One  of  the  worst  problems  for  the  prosecutors  and  defense 
counsel  who  have  to  try  cases  in  Swainsboro  is  the  lack  of 
adequate  motel  accomodations.   During  my  service  as  United 
States  Attorney,  the  motel  accomodations  were  so  inadequate 
that  I  officially  authorized  all  office  personnel  who  had  to 
conduct  business  in  Swainsboro  to  stay  overnight  at  motels  in 
Statesboro  and  travel  the  thirty  miles  back  and  forth  each  day. 
I  made  this  authorization  even  though  I  was  budget  conscious 
and  was  trying  to  eliminate  unnecessary  travel  time  and  travel 
expense,  but  I  simply  could  not  tolerate  the  motel  situation  in 
Swainsboro.   It  is  my  understanding  that  there  has  been  little 
or  no  change  in  the  past  three  years. 

Based  upon  my  prior  experience,  all  federal  prisoners 
who  are  not  out  on  bond  and  are  facing  trial  in  Swainsboro 
are  housed  in  the  Chatham  County  Courthouse  in  Savannah,  Georgia. 
Needless  to  say,  it  is  much  closer  and  easier  for  the  U.S. 
Marshal's  Service  to  transfer  these  prisoners  to  Statesboro  for 
court  appearances  than  it  would  be  to  transfer  them  to  Swainsboro 
which  requires  additional  travel  of  approximately  30  miles. 

I  do  not  have  any  special  interest  either  in  Swainsboro 
or  Statesboro  and  my  comments  are  merely  to  try  and  inform  the 
Congress  on  conditions  as  I  have  personally  observed  them  in 
the  past  twenty  years  as  a  practicing  attorney  in  this  district 
and  more  particularly  in  the  past  seven  years  as  the  former 
U.S.  Attorney  and  now  active  defense  counsel.   It  is  my  sincere 
belief  that  a  majority  of  the  lawyers  in  the  Southern  District 
of  Georgia  who  have  to  practice  in  United  States  District  Court 
would  welcome  the  move  from  Swainsboro  to  Statesboro  and  would 
consider  such  a  move  a  progressive  step  in  the  administration 
of  justice  in  this  district.   It  is  my  opinion  that  any  non- 
partisan viewer  of  this  situation  will  have  to  reach  the  con- 
clusion that  in  the  administration  of  justice  and  in  the  interest 
of  judicial  economy  that  both  the  government  and  the  private 
citizens  who  must  come  before  the  Court  in  the  Southern  District 
of  Georgia  will  be  best  served  if  the  Federal  Courthouse  is 
moved  from  Swainsboro  to  Statesboro. 
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Thank  you  for  seeing  that  these  comments  are  made  known 
to  the  committee.   I  will  be  pleased  to  personally  answer  any 
questions  concerning  the  same. 


Sincerely, 


William  T.    Moore,    Ji 
Attorney  at  Law 


VfTM/ml 
bcc:      Gerald  Edenfield 
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RESOLUTION 
SAVANNAH  3AR  ASSOCIATION 

WHEREAS,  the  Chief  Judge  of  the  United  States  District 
Court  for  the  Southern  District  of  Georgia  has  proposed  Boving  the 
seat  of  the  Swainsboro  division  of  the  Court  from  Swainsboro  to 
Statesboro;  and 

WHEREAS,  this  proposal,  if  adopted,  will  affect  members  of 
this  Association  who  practice  in  the  federal  courts;  and 

WHEREAS,  the  President  of  the  Association  assigned  the  pro- 
posal to  the  "Blue  Ribbon"  Committee  for  study  and  evaluation:  and 

WHEREAS,  the  Committee  reported  on  March  1,  198  3,  finding 
generally  that  the  proposed  shift  from  Swainsboro  to  Statesboro 
would  be  advantageous  from  the  standpoint  of  the  members  of  this 
Association  since  the  round-mp  distance  from  Savannah  would  be 
reduced  approximately  70  miles,  superior  motel  and  restaurant  facil- 
ities would  be  available  at  Statesboro,  and  a  more  complete  law 
library  would  be  available:  and 

WHEREAS,  Statesboro  is  more  centrally  located  within  the 
District  than  Swainsboro  and  generally  would  be  a  more  convenient 
location  for  judges,  lawyers,  parties,  witnesses,  and  court  personnel: 

NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Savannah  Bar  Association 
that  it  endorses  the  proposal  of  the  Chief  Judge  of  the  L'nited  States 
District  Court  for  the  Southern  District  of  Georgia  to  move  the  seat 
of  the  Court's  Swainsboro  Division  from  Swainsboro,  Georgia  to 
Statesboro,  Georgia. 
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8P.UN.5»tCX  oiy. 

IN  THE  UNITED  STATES  DISTRICT  COUlg,  ;n   p    .y  inq 

FOR  THE  SOUTHERN  DISTRICT  OF  GEOROTA'""  *-  **"  '  "  "•* 

SWAINSBORO  DIVISION     ,^„,,^j^^ 

SC.  DIST.  OF  CA. 


LEROY  BLITCH  S 

VS.  S 


REDMAN  HOMES,    INC. 
and   INTERTHERM,    INC. 


CIVIL  ACTION  FILE  NO. 
CV  682-101 


ORDER 

On  March  31,  1983,  this  case  was  transferred  for 
purposes  of  trial  from  the  Swainsboro  Division  to  the 
Augusta  Division  of  this  Court.  On  April  13,  1983,  plaintiff 
filed  a  motion  to  retain  trial  situs  in  the  Swainsboro 
Division.  Plaintiff  contends  that  transferring  the  trial 
to  Augusta  creates  hardship  and  inconvenience  for  the  parties 
and  witnesses. 

Title  28  U.S.C.  Sl404(a)  provides  that,  "If]or  the 
convenience  of  parties  2md  witnesses,  in  the  interest  of 
justice,  a  district  court  may  transfer  any  civil  action  to 
any  other  district  or  division  where  it  might  have  been 
brought."  The  Fifth  Circuit  has  held  that  the  decision  to 
transfer  a  case  is  within  "the  sound  discretion  of  the  trial 
court."  Beardon  v.  United  States,  320  F.2d  99  (5th  Cir.  1963), 
cert,  denied,  376  U.S.  922,  11  L.Ed. 2d  616  (1964);  see  also 
Aquacate  Consolidated  Mines,  Inc.  v.  Deeprock,  Inc.,  566  F.2d 
523  (5th  Cir.  1978);  United  States  v.  Ponder,  475  F.2d  37 
(5th  Cir.  1973);  Novell  v.  Dick,  413  P.2d  1204  (5th  Cir.  1969). 

-I  - 
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Furtherroor^T^ «  diatrict  court  may,  c-  T^s  own  notion,  rais* 
the  issue  of  transfer  of  venue.  See,  e.g. ,  Lead  Industries 
Ass'n  V.  Occupational  Safety  and  Health  Administration, 
610  P. 2d  70  (2d  Cir.  1979);  Riordan  v.  W.  J.  Bremer,  Inc., 
466  F.Supp.  411  (S.O.Ga.  1979);  National  Acceptance  Company 
of  America  v.  Wechsler,  489  F.  Supp.  642  (N.D.Ill.  1980); 
see  also  15  C.  Wright,  A.  Miller,  &  E.  Copper,  Federal 
Practice  and  Procedure  $3844,  at  208-209.  *,. 

While  the  Court  recognizes  that  the  plaintiff  and 
several  witnesses  are  from  Swainsboro  and  may,  therefore, 
be  slightly  incovenienced  by  trans ferral  of  the  trial  to 
Augusta  approximately  seventy  miles  away,  the  Covirt  also 
recognizes  from  first-hand  experience  that  trying  the  case 
in  Swainsboro  will  greatly  incovenience  all  parties  2md 
witnesses  involved  because  of  the  inadequate  court  facilities 
there.  Perhaps  the  most  inadequate  of  the  facilities  is  the 
jury  room.  The  room  is  located  in  the  basement  of  the 
courthouse,  with  access  provided  by  a  set  of -steep  and  narrow 
stairs  that  can  be  reasonably  described  as  dangerous.  The  jury 
room  itself  is  quite  small,  and  the  bathroom  for,  female 
jurors  is  exceedingly  cramped.  This  Court  is  convinced  that 
the  interests  of  justice  are  not  served  by  severely 
inconveniencing  jurors  when  clearly  adequate  facilities  are 
availiQjle  only  seventy  miles  away. 

Aside  from  the  inadequacies  of  the  jiiry  room,  th6 
Court  tiUces  notice  of  several  other  shortcomings  at  the     , 
Swainsboro  site.  The  Swainsboro  courthouse  contains  no  public 
telephone  and   no  law  library.  Seating  in  the  courtroom  is 
inadequate  if  more  than  thirty  prospective  jurors  are  on  the 

*     -2- 
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Furthermore,  the  Court  will  be  try.        other  cases  in 
Augusta  and  transferal  of  the  instant  case  wlll-»ilbw -f or- 
more  efficient  and  convenient  use  of  prospective  jurors.  One 
of  the  major  inconveniences  of  a  civil  trial  is  the 
inconvenience  caused  to  those  who  are  called  as  jurors  and 
prospective  jurors.  This  inconvenience  to  the  public  can  be 
minimized  by  transferring  this  case  to  Augusta. 

Having  balanced  the  relatively  slight  inconvenience  of 
driving  seventy  miles  from  Swainsboro  to  Augusta  against  th^ 
serious  inadequacies  of  the  courthouse  facilities  in  Swainsboro, 
the  Court  concludes  that  the  transfer  of  the  trial  from 
Swainsboro  to  Augusta  promotes  the  interests  of  justice  and, 
on  balance,  provides  for  the  convenience  of  the  parties  and 

* 

witnesses  involved  in  this  case.  Plaintiff's  motion  to  retain 
the  trial  situs  in  the  Swainsboro  Division  is,  therefore, 
DENIED. 

SO  ORDERED,  this  pglH  day  of  April,  1983. 


n-Q  g 


CHIEF  JUDGBl  UNITED  STATES  DISTRICT 
COURT,  SOUTHERN  DISTRICT  OF  GEORGIA 
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IK  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN   DISTRICT  OF  GEORGIA 
BRUI>'SV;iCE  DIVISION 


THE  UNITED  STATES  OF  AMERICA, 
Plaintiff, 
-vs- 

ARCKIE  WOODROW  MOORE,  et  al. 
Defendants. 


FILE  NO.  282-14 


Transcript  of  proceedings  before  The 
Honorable  WILLIAM  C.  O'KELLEY,  U.  S.  District 
Judge,  in  Atlanta,  Fulton  County,  Georgia,  on 
Tuesday,  July  27,  1982,  in  the  above-styled 
matter. 


APPEARANCES  OF  COUNSEL: 
For  the  Government: 

For  the  Defendants: 


KILMER  PARKER,  III,  Esq. 
GLEN  COOK,  Esq. 

P.  BRUCE  KIRWAN,  Esq. 
MITCHEL  P.  HOUSE,  JR.,  Esq. 
JOHN  R.  f^RTIN,  Esq. 


J-inaa    \jincannon 

Cfficiat  Coutt    tzKcpatltJ 

1949    c/i,;ftalJ    "B.    cRuiuU   ItJttaf    'BuifJinj 

75    tSpunj    St:„t.    cS-IV. 

cAt'anla.    Gtotjia       30303 
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AGO. 

WHEN  I  ASKED  IF  ANYONE  WANTED  TO  ADD 
ANYTHING,  AND  YOU  APPARENTLY  DON»T,  I  WAS  NOT  SUGGESTING 
THAT  YOU  SHOULD  BECAUSE  I  THINK  I  HAVE  REVIEWED  EVERYBODY'S 
SUBMISSIONS. 

TENTATIVELY  I  HAVE  DETERMINED  A  RULING. 
WHILE  IT  IS  NOT  IN  FINAL  FORM,  I  HAVE  A  DRAFT  READY  THAT 
NEEDS  SOME  REVISION. 

LET  ME  ASK  —  AND  OBVIOUSLY  THE  DECISION 
HAS  TO  BE  MADE  ON  SOME  FACTOR  OTHER  THAN  THE  FACILITIES  IN 
SWAINSBORO,  BUT  HAVE  ANY  OF  THE  THREE  OF  YOU  BEEN  TO  THAT 
COURTHOUSE? 

MR.  KIRWAN:   I  HAVE  NOT,  YOUR  HONOR, 

THE  COURT:   MR.  HOUSE? 

MR.  HOUSE:   I  HAVE  NOT  BEEN  INSIDE  IT. 

THE  COURT:   IT  IS  NOT  A  BAD  LOOKING  FACILITY 
FROM  THE  OUTSIDE. 

MR.  HOUSE:   YES,  SIR. 

THE  COURT:   IT  IS  AN  OLD  POST  OFFICE  THAT  WAS 
CONVERTED  INTO  A  COURTHOUSE. 

I  DISCUSS  IT  AT  SOKE  LENGTH  IN  MY  PROPOSED 
DRAFT. 

IT  IS  A  VERY  UNSATISFACTORY  ARRANGEMENT, 
EXTREMELY  UNSATISFACTORY. 

I  WOULD  LIVE  WITH  THE  UNSATI SFACTOR INESS. 
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MY  INCLINATION  IS  TO  TRANSFER  THE  CASE  BECAUSE  —  IN 
BALANCING  THE  TEST  AS  IT  IS  APPLIED  OTHERWISE  BUT, 
GENTLEMEN,  THAT  COURTHOUSE  —  THE  COURTROOM,  ITSELF,  IS  NOT 
THAT  BAD.   THE  WORKING  AREA  —  BY  THE  WORKING  AREA  I  MEAN 
THE  AREA  IN  FRONT  OF  THE  RAIL.   THAT  IS  WHAT  I  CONSIDER  THE 
WORKING  AREA,  AND  THAT  IS  THE  IMPORTANT  THING.   IT  IS  FAIRLY 
ADEQUATE  IN  SIZE.   IT  WOULD  ACCOMMODATE  THE  PARTIES  AND 
LAWYERS  INVOLVED  IN  THIS  CASE.   IT  WOULD  ACCOMMODATE  THE 
JURY.   IT  WOULD  ACCOMMODATE  THE  COURT  AND  CLERK.   THAT  IS  NO 
GREAT  PROBLEM. 

IT  IS  BETTER,  MR.  KIRWAN,  MR.  MARTIN,  THAN 
OUR  OLD  SECOND  FLOOR  COURTROOMS,  SUBSTANTIALLY  BETTER  THAN 
THAT. 

THE  AREA  BEHIND  THE  RAIL  IS  NOT  VERY 
ADEQUATE.   IT  WOULD  BE  ADEQUATE  ONCE  YOU  GOT  THE  CASE  UNDER 
WAY,  BUT  IT  WOULD  NOT  ACCOMMODATE  THE  JURORS  IN  MY  JUDGMENT, 
PARTICULARLY  IF  I  GRANT  YOUR  MOTION  FOR  EXTRA  JURORS. 

IT  WOULD  SEAT  JUST  ABOUT  THE  PANEL  THAT 
YOU  WOULD  STRIKE  FROM  WITHOUT  BRINGING  IN  CHALLENGES  FOR 
CAUSE  OR  ANYTHING  FOR  EXCESS.   IT  WOULD  SEAT  ABOUT  —  DIDN'T 
YOU  COUNT  ABOUT  32? 

THE  CLERKi   YES,  SIR. 

THE  COURT I   I  MEAN  CROWDED.   THAT  IS  ABOUT 
ALL  IT  WOULD  ACCOMMODATE. 

AS  YOU  KNOW,  WE  HERE  NEVER  USE  THAT 
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AS  A  BASIC  PANEL.   IT  IS  USUALLY  AT  LEAST  35  TO  38,  AND  IF  I 
GIVE  YOU  EXTRA  STRIKES  IT  WOULD  BE  —  THAT  IS  EVEN  WHEN  HE 
ARE  JUST  DRAWING  THEH  DOWN  OUT  OF  THE  POOL. 

IF  WE  WERE  BRINGING  THEM  IN  AS  INDIVIDUAL 
PANEL  WE  WOULD  HAVE  MORE  THAN  THAT.   IN  GAINESVILLE  HE 
USUALLY  BRING  IN  AROUND  40  OR  45. 

THAT  CAUSES  ME  SOME  CONCERN. 

THERE  IS  ONLY  ONE  BOOK  IN  THE  BUILDING, 
AND  THAT  IS  WEBSTER'S  DICTIONARY,  ABRIDGED  VERSION,  THE  ONLY 
BOOK  IN  THE  BUILDING. 

THERE  IS  NO  FACILITY  AT  ALL  FOR  DEFENSE 
COUNSEL  AND  DEFENDANTS  TO  USE  TO  CONFER  EXCEPT  TO  CONFER  IN 
THE  COURTROOM  OR  IN  A  LOBBY  WHICH  IS  NOT  VERY  LARGE  OR  TO 
CONFER  OUT  ON  THE  SIDEWALK. 

THE. MA  IN  FLOOR  OF  THE  COURTHOUSE  CONSISTS 
OF  A  COURTROOM  AND  A  LITTLE  SMALL  LOBBY  THAT  IS  HALF  THE 
SIZE  OF  THIS  COURTROOM,  THIS  OFFICE.   A  SMALL  OFFICE  OFF  OF 
THAT  WHICH  IS  A  CLERK'S  OFFICE  AND  THEN  A  ROOM  OFF  OF  THAT 
WHICH  WOULD  BE  THE  JUDGE'S  OFFICE  THAT  HAS  ONE  WALL  WITH 
BOOK  SHELVES  ON  IT  WITH  ONE  DICTIONARY  IN  IT. 

THERE  IS  NO  PUBLIC  TELEPHONE  AT  ALL  IN 
THE  BUILDING.   THERE  IS  ONE  TELEPHONE  LINE  INTO  THE 
BUILDING,  AND  THAT  IS  INTO  MY  OFFICE  OR  IN  THE  JUDGE'S 
OFFICE.   WELL,  WITH  AN  EXTENSION  IN  THE  CLERK'S  OFFICE,  ONE 
LINE  WITH  TWO  EXTENSIONS. 
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THERE  IS  A  LITTLE  ROOM  THAT  I  WAS  TOLD  WAS 
THE  COURT  REPORTER'S  OFFICE,  AND  THAT  IS  THE  MAIN  FLOOR, 
THAT  IS  ALL  THERE  IS  ON  THE  MAIN  FLOOR. 

THAT  LITTLE  ROOM  WOULD  NOT  ACCOMMODATE  — 
WELL,  IT  WOULD  BE  ADEQUATE  FOR  A  COURT  REPORTER,  BUT  IT 
WOULD  NOT  BE  ADEQUATE  IF  DAILY  COPY  WERE  BEING  REQUIRED,  AND 
THERE  IS  NO  MOTION  FOR  DAILY  COPY,  EVEN  THOUGH  THERE  WAS 
SOME  INDICATION  AT  ONE  TIME  YOU  WERE  GOING  TO  ASK  FOR  IT, 

IT  WOULD  NOT  BE  ADEQUATE  TO  PUT  TYPISTS 
OR  COMPUTER  EQUIPMENT,  MORE  THAN  ONE  PERSON.   THE  LITTLE 
ROOM  WAS  ABOUT  TEN  BY  TWELVE? 

THE  CLERK:   IT  WASN'T  THAT  LARGE,  JUDGE, 

THE  COURT:   IT  WASN'T  THAT  LARGE? 

THE  CLERK:   NO,  SIR, 

THE  COURT:   IT  APPARENTLY  HAD  BEEN  USED  IN 
THE  LAST  TRIAL  WHICH  WAS  THE  ONE  YOU  REFERRED  TO  IN  YOUR 
AFFIDAVIT,  IT  APPARENTLY  HAD  BEEN  USED  DURING  THAT  TRIAL  AS 
A  WITNESS  ROOM  BECAUSE  IT  IS  THE  ONLY  PLACE  ON  THE  MAIN 
FLOOR  YOU  COULD  PUT  WITNESSES. 

THE  WITNESS  ROOM  IS  ABOUT  THAT  SIZE  ALSO, 
AND  IT  IS  IN  THE  BASEMENT,  AND  THE  D.  A,  HAS  AN  OFFICE  IN 
THE  BASEMENT,  AND  THAT  IS  THE  ONLY  THING  HALFWAY  ADEQUATE  IS 
THE  DISTRICT  ATTORNEY'S  OFFICE.   IT  DOESN'T  HAVE  A  PHONE  IN 
IT  BUT  SIZEWISE  IT  IS  BIG  ENOUGH  TO  ACCOMMODATE  SEVERAL 
PEOPLE. 
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THERE  IS  NO  SPACE,  AS  I  SAID,  FOR  DEFENSE 
COUNSEL. 

THERE  IS  A  LITTLE  SMALL  LOCK  UP.   I  DON'T  KNOW 
WHETHER  YOU  ARE  GOING  TO  HAVE  ANY  PEOPLE  IN  CUSTODY  OR  NOT. 
IF  YOU  DID,  THEY  CAN  HEAR  EVERYTHING  THAT  GOES  ON  IN  THE 
JURY  ROOM. 

THE  JURY  ROOM  IS  DOWN  IN  THE  BASEMENT, 
AND  I  WON'T  DESCRIBE  IN  DETAIL  ITS  INADEQUACIES,  BUT  IT  IS 
NOT  VERY  BIG.   I  WOULD  HATE  TO  BE  ON  A  JURY  AND  LOCKED  UP  IN 
THAT  ROOM  FOR  A  WEEK  OR  TWO  WEEKS  OR  THREE  WEEKS  AT  A  TIME 
BECAUSE  YOU  WOULD  SOON  GET  AT  EACH  OTHER'S  THROATS. 

THE  JURY  ROOM  IS  NOT  HALF  THE  SIZE  OF  ONE 
OF  OUR  JURY  ROOMS  HERE.   I  WOULD  SAY  ABOUT  HALF  THE  SIZE, 
AND  YOU  COULDN'T  TAKE  ANY  FAT  WOMEN  BECAUSE  THE  LADIES' 
BATHROOM  HAS  THE  BASIN  ALMOST  OVERHANGING  THE  TOILET,  AND  JT 
IS  DOWN  SOME  STEPS  THAT  I  CONSIDERED  DANGEROUS. 

AS  I  SAID,  THIS  WAS  A  REVISED  POST  OFFICE. 
IT  IS  DOWN  IN  AN  AREA  THAT  APPARENTLY  WAS  THE  MECHANICAL 
AREA  OR  STORAGE  AREA  OR  SOMETHING  AT  ONE  TIME.   THE  TREAD  IS 
NARROWER  ON  THE  STEPS  THAN  A  NORMAL  STEP,  AND  THEY  ARE 
HIGHER,  AT  LEAST  THEY  SEEMED  THAT  WAY  TO  ME. 

I  UNDERSTAND  THAT  THE  SOUTHERN  DISTRICT 
HAS  BEEN  TRYING  TO  ABANDON  THIS  FACILITY,  AND  I  UNDERSTAND 
WHY  AFTER  I  HAVE  BEEN  THERE. 

YOU  MAY  NOT  BE  AWARE  OF  IT,  BUT  THEY 
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PETITIONED  THE  JUDICIAL  COUNSEL  A  YEAR  OR  TWO  AGO  TO  MOVE 
THE  FACILITY  TO  STATESBORO,  AND  IF  STATESBORO  WERE  THE  PLACE 


OF  HOLDING  COURT  I  WOULD  LOOK  WITH  FAVOR  ON  THAT  REQUEST, 


FRANKLY, 


BUT  IN  SWAINSBORO  —  THERE'S  NO  WITNESS 
FROM  SWAINSBORO  AND  i  WILL  DISCUSS  ALL  THAT  AT  LENGTH. 

THE  FACTORS  I  HAVE  JUST  MENTIONED,  I  WOULD 
LIVE  WITH  THOSE  FACTORS  IF  THE  OTHER  TESTS  THAT  ARE  SET 
FORTH  IN  BURNS  WERE  MET. 

IN  MY  PROPOSED  ORDER  I  IMMEDIATELY  STATE 
THAT  IT  IS  OBVIOUSLY  CLOSER  AND  WOULD  BE  SOMEWHAT  MORE 
CONVENIENT  FOR  THE  DEFENDANTS  AND  SOME  OF  THE  WITNESSES. 
THAT  IS  A  QUESTION  OF  DEGREE,  AND  IT  IS  RELATIVELY  MINOR 
DEGREE  AS  COMPARED  TO  THE  BURNS  CASE.   IT  IS  15  OR  18  MILES 
EACH  WAY  DIFFERENCE,  BUT  THEN  BEYOND  THAT  FOR  ALL  OTHER 
WITNESSES  IT  IS  A  SUBSTANTIAL  INCONVENIENCE. 

THE  BEST  I  COULD  DETERMINE  THERE  IS  NO 
PUBLIC  TRANSPORTATION  IN  AND  OUT  OF  THERE. 

JERRY  EVANS  AND  I  WENT  DOWN  THERE.   I 
JUST  WANTED  TO  SEE  THE  PLACE  AND  INSPECT  THE  ENTIRE  THING. 

I  PROMISED  MYSELF  AFTER  KEY  WEST  AND  AFTER 
PANAMA  CITY  I  WOULD  NEVER  TRANSFER  A  CASE  ANYWHERE  WITHOUT 
FIRST  SEEING  THE  FACILITIES,  AND  I  INTEND  TO  LIVE  UP  TO 
THAT,  MR.  KIRWAN.   YOU  HAVE  BEEN  WITH  ME  ON  ONE  OF  THOSE. 

MR.  MARTIN,  I  BELIEVE  YOU  WERE  WITH  ME 
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14 
ON  THE  OTHER  ONE. 

MR.  MARTIN:   ONLY  TANGENTI ALLY.   I  DIDN'T 
SPEND  ANY  TIME  THERE. 

THE  COURT:   WELL  —  I  WENT  THERE  FOR  THE 
FIRST  TIME  WHEN  I  WAS  READY  TO  START  THE  TRIAL,  BUT  THOSE 
FACTORS  JUST  CONFIRM  THAT  I  WOULD  BE  WISE  TO  —  I  KNOW  YOU 
VOLUNTEERED  THAT  YOU  WOULD  PUT  A  LIBRARY  THERE.   I  FRANKLY 
QUESTION  THAT  YOU  COULD  AFFORD  TO  PUT  A  LIBRARY  THERE  THAT  I 
WOULD  CONSIDER  ADEQUATE  TO  DEAL  WITH  THE  QUESTIONS  THAT 
WOULD  ARISE  BUT  EVEN  IF  YOU  DID  I  DON'T  KNOW  WHERE  YOU  WOULD 
PUT  THEM. 

MR.  HOUSE:   I  THINK  MERCER  UNIVERSITY  WOULD 
PROVIDE  A  LIBRARY. 

WHEN  WE  MADE  THE  OFFER,  WE  WERE  IN  A  POSITION 
TO  PERFORM.   IT  WAS  NOT  AN  IDLE  OFFER, 

THE  COURT:   VERY  KIND  OF  THEM,  EXCEPT  I  DON'T 
KNOW  WHERE  YOU  WOULD  PUT  IT  BECAUSE  THE  BOOK  SHELVES  WOULD 
ACCOMMODATE  UNITED  STATES  CODE  ANNOTATED  MAYBE,  AND  THAT  IS  . 
ABOUT  ALL.   THERE  IS  ONE  WALL  —  THE  LITTLE  OFFICE  IS  — 
WELL,  THE  OFFICE  IS  A  LITTLE  LARGER  THAN  ONE  OF  MY  LAW 
CLERK'S  OFFICES  HERE.   I  WOULD  SAY  THAT  OFFICE  IS  TEN  BY 
FOURTEEN  MAYBE.   MAYBE  TWELVE  BY  FOURTEEN,  BUT  ONE  WALL  HAS 
BOOK  SHELVES  ON  IT  AND  THAT  IS  ALL  AND  IT  IS  THE  WALL  THE 
DOOR  IS  IN  ALSO  SO  YOU  HAVE  GOT  A  WALL  LESS  THE  DOOR  OF  BOOK 
SHELVES. 
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IT  WOULD  POSSIBLY  HOLD  THE  UNITED  STATES 
CODE  ANNOTATED,   IT  WOULD  HOLD  THE  GEORGIA  CODE  AND  POSSIBLY 
BECAUSE  THE  GEORGIA  CODE  DOESN'T  TAKE  UP  AS  MUCH  SPACE,  AND 
POSSIBLY  WOULD  HOLD  THE  UNITED  STATES  CODE  ANNOTATED  BUT 

THAT  IS  ABOUT  IT. 

THE  WORKING  AREA  IN  THE  COURTROOM,  AS  I 
SAID,  IS  PROBABLY  THE  —  THAT  AND  THE  U.S.  ATTORNEY'S  OFFICE 
ARE  the"  TWO  MOST  ADEQUATE  FACILITIES,  PARTS  OF  THE  FACILITY. 

PARKING  WOULD  BE  ADEQUATE.   EASY  GETTING 
IN  AND  OUT  OF  THE  COURTHOUSE.   IT  WOULD  BE  VERY  PLEASANT. 
IT  IS  A  BUILDING  USED  FOR  ABSOLUTELY  NOTHING  ELSE. 

THE  BUILDING  OVERALL,  THE  ENTIRE  BUILDING 
OVERALL  IS  I  WOULD  SAY  SMALLER  THAN  OUR  CEREMONIAL 
COURTROOM,  A  GOOD  BIT  SMALLER. 

THE  CLERKi   YES,  SIR. 

THE  COURT:   A  GOOD  BIT  SMALLER  THAN  OUR 
CEREMONIAL  COURTROOM,  AND  I  AM  TALKING  ABOUT  THE  OVERALL 
DIMENSIONS  OF  THE  BUILDING,  BUT  IT  IS  A  RIGHT  ATTRACTIVE 
BUILDING  FROM  THE  OUTSIDE.   IT  IS  APPARENTLY  AN  OLD  POST 
OFFICE  THAT  THE  COURT  OUTGREW. 

WHEN  YOU  COME  IN  OFF  THE  STREET  YOU  ARE  IN 
JUST  A  LITTLE  LOBBY  ALCOVE  WHERE  I  GUESS  AT  ONE  TIME  WAS 
WHERE  YOU  GO  BUY  STAMPS  AND  DROP  YOUR  MAIL,  AND  THE 
COURTROOM  IS  BUILT  BACK  IN  WHAT  WAS  THE  WORK  AREA  OF  THE 
POST  OFFICE. 
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MY  UNDERSTANDING  IS  THE  THING  IS  STILL 
PENDING  EITHER  BEFORE  CONGRESS  OR  BEFORE  THE  ELEVENTH 


CIRCUIT  JUDICIAL  CONFERENCE  ABOUT  CHANGING  THAT  TO 


STATESBORO,  AND  AS  I  SAID  IF  IT  WERE  STATESBORO  I  THINK  YOUR 


MOTION  WOULD  BE  PERFECT,  BUT  I  DON'T  SEE  HOW  WE  COULD  TRY  IT 
IN  STATESBORO  BUT  PRESENTLY  THERE  IS  NO  STATUTORY 


AUTHORIZATION  FOR  IT  AND  EVEN  IN  STATESBORO  YOU  WOULD  HAVE 


TO  USE-STATE  COURT  FACILITIES. 

~BTrrTN~ATWCY2TNG  WITNESSES  FROM  THE 


AFFIDAVIT  OR  THE  LIST  SUBMITTED  BY  THE  GOVERNMENT  FROM  110 
WITNESSES  OR  111,  WHATEVER  IT  WAS,  VARIOUS  PLACES,  I  SEE 
NOTHING  BUT  PROBLEMS  IF  WE  HAD  IT  —  YOU  WOULD  HAVE  HALF 
YOUR  WITNESSES  WOULD  BE  HAVING  TO  COMMUTE  EVERY  DAY, 

THAT  BRINGS  UP  ANOTHER  THING.   THERE  ARE 
I  BELIEVE  THREE  LITTLE  MOTELS  THERE,  NONE  OF  WHICH  I  WOULD 
BE  WILLING  TO  STAY  IN,  AND  I  DON'T  SAY  THAT  IT  HAKES  ANY 
DIFFERENCE  TO  ME  BECAUSE  I  WOULD  HAVE  A  CAR  TO  DRIVE 
SOMEWHERE  ELSE,  BUT  I  WOULD  HAVE  SOME  CONCERN  ABOUT 
WITNESSES  AND  OTHER  PEOPLE  WHO  HAVE  TO  COME  DOWN  THERE,  AS 
WELL  AS  YOU.   I  DON'T  THINK  ANY  OF  YOU  WOULD  BE  HAPPY  OR 
COMFORTABLE  IN  ANY  OF  THE  LOCAL  MOTELS. 

IT  IS  MY  UNDERSTANDING  THE  MOTELS  IN 
STATESBORO  ARE  VERY  ADEQUATE  BUT  THAT  IS  SOME  DISTANCE  AWAY. 
THAT  IS  WHERE  THEY  PUT  THE  JURY  FOR  THE  LAST  TRIAL  THEY  HAD 
THAT  YOU  REFERRED  TO. 
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NOW,  MY  UNDERSTANDING,  THAT  TRIAL  JUST 
LASTED  TWO  DAYS  OR  THREE  DAYS  AT  THE  MOST,   YOU  TOOK  THE 
AFFIDAVITS  AND  APPARENTLY  YOU  KNOW  BETTER  THAN  I  DO,  BUT  I 
DON'T  THINK  THE  AFFIDAVITS  SAID,  BUT  I  THINK  THAT  IS  WHAT  I 
WAS  TOLD  BY  THE  COURT  FOLKS  DOWN  THERE,  THAT  IT  WAS  OVER  ONE 
NIGHT,  I  THINK,  OR  MAYBE  OVER  TWO  NIGHTS.   I  AM  NOT  SURE. 
IT  WOULD  EITHER  BE  TWO  DAYS  AND  ONE  NIGHT  OR  5  DAYS  AND  TWO 
N I GHTS . 

YOU  LISTED  A  LARGE  NUMBER  OF  WITNESSES 
WHICH  SEEMED  INCONSISTENT  WITH  THE  LENGTH  OF  TIME  THAT  I 
THOUGHT  THE  TRIAL  TOOK. 

JUDGE  ALAIMO  TRIED  THE  CASE,  AND  I  THOUGHT 
HE  TOLD  ME  HE  WAS  ONLY  THERE  TWO  DAYS, 

MR.  HOUSE:   THE  LAWYER  THAT  TRIED  THE  CASE 
SUPPLIED  US  THE  NUMBER,  SO  I  ASSUMED  HE  WAS  CORRECT, 

THE  COURT:   YOU  KNOW,  THEY  MAY  HAVE  HAD  A  LOT 
OF  THEM  WHO  WERE  IN  AND  OUT  REAL  FAST,  JUST  PROVING 
DOCUMENTS  OR  SOMETHING,  AND  IT  MAY  BE  THAT  I  HAVE  THE  WRONG 
IMPRESSION  AS  TO  THE  LENGTH  OF  IT. 

BUT  THAT  CAUSED  ME  A  GREAT  DEAL  OF  CONCERN, 
I  WOULD  HAVE  PREFERRED  TO  HAVE  TRIED  IT  IN  THE  DIVISION 
WHERE  THE  DEFENDANTS  LIVE  IF  THE  BURNS  TEST  OTHERWISE  FIT, 
I  THINK  THAT'S  PART  OF  IT, 

NOW,  THAT  BRINGS  ME  TO  THIS  QUESTION.   THE 
GOVERNMENT  MADE  A  MOTION  WHICH  I  GUESS  YOU  WOULD  SAY  WASN'T 
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TIMELY  BUT  IT  WAS,  IF  ANYTHING,  A  RESPONSE  TO  YOURS,  AND 
THEY  SUGGESTED  THE  SAVANNAH  DIVISION, 

THE  SAVANNAH  DIVISION  CERTAINLY  IS  MORE 
CONVENIENT  TO  EVERYBODY  THAN  IS  THE  BRUNSWICK  DIVISION, 

NOW,  YOU  OBJECTED  TO  THEIR  MAKING  A  MOTION, 
BUT  I  THINK  UNDER  RULE  —  ISN'T  IT  RULE  167 

MR.  PARKERj   EIGHTEEN  IS  THE  ONE  TO  SET  THE 
PLACE  OF  TRIAL  AT  THE  COURT'S  DISCRETION, 

THE  COURT:   UNDER  RULE  18  I  THINK  THE 
RESPONSIBILITY  IS  ON  HE  TO  ESTABLISH  THE  PLACE,  BUT  ONE  OF 
THE  REASONS  I  WANTED  TO  WAIT,  MR.  HOUSE,  MR.  KIRWAN,  BECAUSE 
YOU  DIDN'T  REALLY  ADDRESS  IT  IN  YOUR  MOTIONS, 

DO  YOU  VIEW  THAT  SAVANNAH  IS  NOT  AN 
APPROPRIATE  PLACE  OR  THERE  IS  SOME  PROBLEM  IF  WE  HAVE  IT  IN 
SAVANNAH? 

MR,  HOUSE:   JUDGE,  I  VIEW  ANYPLACE  — 

THE  COURT:   OTHER  THAN  SKAINSBORO,  BUT  LET'S 
ADDRESS  THAT  QUESTION. 

MR.  HOUSE:   THAT  WASN'T  WHAT  I  WAS  GOING  TO 
SAY. 

I  VIEW  ANYPLACE  WHERE  WE  DO  NOT  HAVE  A 
PANEL  FROM  THE  SWAINSDORO  DIVISION  AS  THE  WRONG  PLACE  FOR 
THIS  TRIAL. 

THE  COURT:   WELL,  YOU  KNOW,  I  THOUGHT  —  I 
READ  THAT  IN  YOUR  MOTION,  AND  THAT  CAUSED  ME  SOME  CONCERN, 
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BUT  THE  RULE  DOESN'T  ADDRESS  WHERE  THE  JURORS  COME  FROM.   IT 
IS  THE  PRACTICE  AS  I  UNDERSTAND  IT  IN  EACH  DIVISION  DOWN 
THERE  TO  DRAW  JURORS  FROM  THAT  DIVISION. 

IN  THE  BURNS  CASE,  THEY  WERE  DRAWING  THEM 
DISTRICT  WIDE,   YOU  KNOW,  I  DON'T  HAVE  ANY  GREAT  PROBLEM. 
THEN  WE  ADD  AN  ADDITIONAL  PROBLEM  OR  INCONVENIENCE  WITH  THE 
JURORS  WHO  —  THOSE  HAVE  THE  STRANGEST  SHAPED  DIVISIONS  DOWN 
THERE. 

WHERE  IS  THAT  NOTEBOOK? 

THE  LAW  CLERK:   I  CAN  BRING  IT  VERY  EASILY. 

THE  COURT:   THOSE  ARE  THE  STRANGEST  SHAPED 
DIVISIONS.   IT  IS  KIND  OF  A  Y  SHAPED  OR  T  SHAPED,  AND  SOME 
OF  THE  JURORS  COULD  BE  UP  IN  A  NECK.   I  AH  NOT  QUESTIONING 
THE  WISDOM  OF  CONGRESS  AND  HOW  THEY  LAID  THEM  OUT. 

I  DON'T  KNOW  OF  WHAT  THE  AUTHORITY  WOULD  BE 
FOR  BRINGING  JURORS  FROM  ONE  DIVISION  TO  ANOTHER  DIVISION  IS 
WHAT  I  AM  SAYING. 

I  READ  WITH  GREAT  INTEREST  YOUR  ARGUMENT 
IN  THAT  REGARD  AND  THE  ARGUMENT  ABOUT  COASTAL  PEOPLE  AS 
OPPOSED  TO  INLAND  PEOPLE.   I  DON'T  KNOW  WHETHER  I  AGREE  THAT 
THERE  IS  MERIT  TO  IT,  BUT  I  READ  IT  WITH  INTEREST  AND  GAVE 
IT  CONSIDERATION. 

YOU  HAVE  GOT  ONE  FINGER  THAT  RUNS  WAY  UP. 
STATESBORO  REALLY  —  I  HAVE  ALWAYS  THOUGHT  WAS  FAIRLY 
CLOSELY  TIED  TO  SAVANNAH.   IT  PROBABLY  HAS  MORE  IN  COMMON 
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SCHOOL  OF  BUSINESS 


June  21,    1984 


To  Whom  It  May  Concern: 

This  letter  is  written  in  support  of  the  request  to  locate  the 
Federal  Court  of  the  Southern  District  of  Georgia  in  Statesboro,  Georgia. 

Statesboro  is  the  home  of  Georgia  Southern  College,  a  senior  college 
within  the  University  System.   It  has  approximately  7,000  undergraduate 
students  and  a  graduate  program.   Among  its  academic  offerings  are  a 
Criminal  Justice  program  in  the  Political  Science  Department  and  numerous 
law  and  government  courses  in  the  School  of  Business.   It  has  a  significant 
legal  collection  in  its  Library,  consisting  of  a  merger  of  all  materials 
from  the  Bulloch  County  Law  Library  and  the  Georgia  Southern  College  legal 
collection. 

It  would  be  of  great  benefit  to  the  students  of  Georgia  Southern 
College  to  have  the  Federal  Court  located  in  Statesboro  so  that  they  could 
observe  the  workings  of  our  criminal  and  civil  justice  system. 

Sincerely, 


LSH/rph 


\  u  a^/Jlo^  j^JMm^   /-tvn  i  ( h 


C>>^\ 


^L^ 


Lynda  Skelton  Hamilton,  J.D. 
Asst.  Professor 


'"STEM  Of  GEOOGIA 


AFFIRMATIVE  ACTION/EQUAL  OPPORTUNITY  EMPLOYER 
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Counties 
Bulloch 


3^   ^(MwUf^  JUlUin  ^f^^ 


Judge  of  the  Superior  Courts  Screven 
Ogeechee  Judicial  Circuit 

Mailing  Address                                            Room  207.  Bulloch  County  Courthouse  Telephone 

P.O.  Box  803                                                           SUtesboro,  Georgia    30458  (9)2)  764-6095 

June    12,    1984 


The  Honorable  Lindsay  Thomas 
United  States  Representative 
427  Cannon  Building 
Washington,  D.  C.   20510 

Dear  Congressman  Thomas: 

As  Judges  of  the  Superior  Court  of  Bulloch  County,  we  want  to 
reaffirm  our  commitment  to  the  proposal  of  moving  the  federal 
court  from  Swainsboro  to  Statesboro. 

Statesboro  has  a  spacious,  modern  courtroom  that  is  more  than 
adequate  to  handle  federal  trials  and  hearings.   There  are  only 
four  terms  of  Superior  Court  each  year,  meaning  that  the 
courtroom  is  only  occupied  eight  to  ten  weeks  per  year.   For 
hearings  and  non-jury  matters,  the  grand  jury  room  is  available 
2Uid  the  Recorder's  courtroom,  which  is  used  only  one  morning 
per  week,  is  also  available  when  needed.   It  is  already  used 
on  occasion  for  worker's  compensation  and  social  security 
hearings. 

We  will  work  with  the  federal  court  judges  and  administrators 
in  sharing  the  court  facilities,  and  foresee  no  problems  in 
accommodating  the  federal  court  in  the  existing  Bulloch 
Superior  Court. 

We  also  pledge  to  make  our  offices,  conference  rooms  and  other 
facilities  connected  with  the  operation  of  the  court  available 
to  the  federal  judges  for  their  use  for  pretrial  conferences, 
status  conferences,  and  when  court  is  in  session. 

We  think  the  federal  court  would  find  the  Bulloch  County 
courtroom  and  facilities  very  convenient  for  their  use,  and 
pledge  our  full  support  and  cooperation  to  shared  use  of  the 
facilities. 


Faye/VSanders   Martin 
Chie/f  Judqe  \ 


j^OAMf^ 


^P. 


(X, 
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A  PROPOSAL  FOR  THE  CONTINUATION 

OF  THE 
SWAINSBORO  DIVISION 
OF  THE 
UNITED  STATES  DISTRICT  COURT 

FOR  THE 
SOUTHERN  DISTRICT  OF  GEORGIA 
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ffiCPOSAL  FCR  THE.  aNTINLIWriCN 

CF  THE 

SWUNSBCRD  DIVISICN 


Although  the  Swainsboro  Division  of  the  United  States  District 
Court  for  the  Southern  District  of  Georgia  has  been  in  existence  since  the 
19'*0s,  the  mDvenrent  has  been  revived  to  close  the  Swainsboro  Division  and 
create  a  new  division  in  Statesboro,  Georgia,  37  miles  away.  With  the 
exception  of  the  addition  of  one  or  two  counties,  the  proposed  division 
would  be  the  same  as  the  existing  one,  except  the  headquarters  of  the 
division  would  be  nnoved  to  Statesboro.  That  is  the  purpose  behind  the 
proposal,  even  in  light  of  the  existing  congressional  mandate  requiring 
Court  to  be  held  in  Swainsboro,  and  in  the  face  of  the  simple  fact  that 
there  is  an  existing  Federal  Court  facility  in  Swainsboro  and  none  in 
Statesboro.  The  determination  of  federal  court  districts  and  the  desig- 
nation of  the  courts  for  those  districts  is  strictly  a  matter  for 
congressional  action  and,  for  this  reason,  we  are  directing  our  proposal  to 
this  Congress,  which  ultimately  nust  make  the  decision. 

Prior  to  addressing  the  merits  or  demerits  of  the  various 
proposals,  we  feel  it  is  essential  that  one  understand  the  historical 
background  behind  this  movement.  In  the  1960s,  the  Bulloch  County  Bar  first 
approached  the  local  congressmen  with  the  idea  of  transferring  the 
headquarters  of  the  Division  to  Statesboro.  That  effort  met  with  little 
success  and  the  issue  lay  dormant  until  the  late  1970s.  At  that  time,  there 
appeared  to  be  a  movement  underway  in  the  Southern  District  to  consolidate 
all  federal  court  business  in  the  three  met ropol i tan  areas  of  the  District: 
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Brunswick,  Savannah  and  Augusta  (See  Exhibit  "A").  Apparently,  it  \was  felt 
that  this  type  of  consolidation  would  be  more  convenient  for  the  federal 
court  personnel,  even  though  it  would  be  significantly  less  convenient  for 
the  parties,  attorneys,  jurors  and  witnesses  residing  in  the  rural  areas  of 
the  District.  Nonetheless,  this  appeared  to  be  the  inrpetus  for  a  rejuve- 
nation of  the  Statesboro  proposal  and  it  received  the  support  of  the  three 
judges  in  the  District. 

In  the  fall  of  1979,  merribers  of  the  Branuel  County  and  Jefferson 
County  Bar  Associations  learned  that,  unbeknownst  to  them,  the  bar 
associations  of  the  other  counties  within  the  Swainsboro  Division  and 
certain  counties  bordering  on  that  Division  were  approached  by  representa- 
tives of  the  Bulloch  County  Bar  and  asked  to  endorse  the  resolution  calling 
for  the  creation  of  a  Statesboro  division.  Favorable  action  was  obtained 
from  all  of  these  counties,  but  it  was  not  until  the  Toombs  County  Bar  was 
approached  that  it  \*qs  finally  revealed  that  the  true  effect  of  the 
proposal  would  not  be  to  create  an  additional  division,  but  to  close  the 
existing  Swainsboro  Division  in  favor  of  transferring  the  Division  head- 
quarters to  Statesboro.  Upon  learning  of  the  true  effect  of  the  proposal 
presented  to  them,  virtually  all  the  bar  associations,  formal ly  or 
informal ly,  rescinded  their  prior  support  (See  examples,  Exhibits  "B"-"G"). 

During  this  same  period  of  time,  then  Congressman  Ronald  "Bo" 
Ginn  \ras  approached  by  proponents  of  the  proposal  and  apparently  lead  to 
believe  that  congressional  action  to  achieve  their  purpose  was  unnecessary. 
Once  the  &nanuel  County  Bar  became  aware  of  what  was  transpiring, 
Congressman  Ginn  was  contacted  and  made  aAvare  that  action  of  this  type 
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could  only  be  taken  with  the  approval  of  Congress  since  the  districts  and 
the  headquarters  for  the  districts  are,  and  nust  be,  established  by 
statute.  Congressman  Ginn  imnBdiately  expressed  his  opposition  to  the 
proposal  and  no  further  attenpt  at  congressional  action  was  undertaken. 
Subsequently,  with  the  resignation  of  Congressman  Ginn  and  the  election  of 
Congressman  Lindsay  ThorrHS,  the  proposal  was  resubmitted  and,  again  the 
Congressman  in  whose  district  these  divisions  lie  took  inmediate  and 
expressed  opposition. 

The  desire  of  the  Bar  in  Bulloch  County  and  the  ccnrmunity  to  have 
a  federal  court  located  in  Statesboro  is  certainly  understandable.  Likwise, 
the  objections  of  the  Branuel  County  Bar  are  equally  understandable,  but, 
at  the  very  least,  the  burden  of  justifying  such  a  move  nust  be  placed 
upon  the  proponents.  In  addition,  the  nmve  is  opposed  by  the  bars  of  the 
other  counties  that  now  ccmprise  the  existing  Division.  In  other  words, 
this  proposal  is  supported  by  one  county  and  the  district  court  judges,  but 
opposed  by  all  others  who  would  be  affected  by  this  change. 

In  order  to  appropriately  assess  this  situation,  we  feel  that  it 
is  necessary  to  consider  the  facts  and  not  just  the  personal  opinions  of 
those  who  support  either  concept.  The  proponents  of  the  Swainsboro  Division 
feel  strongly  that  an  objective  consideration  of  these  facts  will  lead 
inevitably  to  the  conclusion  that  there  is  no  economic,  judicial,  or 
political  justification  for  closing  one  district  solely  for  the  purpose  of 
creating  a  new  headquarters  37  miles  away. 
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I.  SWAINSBCRD--1>t  CITY 
(See  Descriptive  Exhibit  "G") 

The  City  of  Swainsboro  and  its  closely  adjacent  suburbs  have  a 
population  of  approximately  12,000  people.  Branuel  County,  of  which 
Swainsboro  is  the  nnajor  metropolitan  area,  has  a  population  of  approxi- 
mately 20,000.  Swainsboro  is  located  in  the  very  center  of  the  County  and 
Is  the  only  place  in  the  United  States  where  the  two  transcontinental 
highways.  Highway  1  and  Highway  80,  intersect.  In  addition.  Interstate  16 
traverses  Brsnuel  County  and  intersects  major  thoroughfares  approximately 
15  mi  les' from  Swainsboro.  Swainsboro  also  has  an  airport  facility,  which  is 
currently  undergoing  a  federally-financed  expansion,  and  is  capable  of  and 
does  serve  small  to  med inn- si  zed  corporate  jets. 

The  City  of  Swainsboro  sits  physically  in  a  triangle  between  the 
nretropolitan  areas  of  Augusta,  Macon  and  Savannah.  Each  of  these  cities  is, 
of  course,  served  by  the  major  airlines,  and  none  of  these  airports  ^re 
more  than  an  hour-and-a-half  drive  from  Swainsboro. 

Swainsboro,  and  Bnanuel  County,  is,  as  one  vwuld  expect,  still  an 
agriculturally-dominated  area.  However,  the  City  has  several  very  strong 
Industries  in  both  agricultural  and  nonagricultural  product  production 
fields.  Previously-developed  industrial  sites;  good  access  to  transporta- 
tion routes;  the  presence  of  a  vocational -technical  school  and  a  junior 
college,  and  a  good  labor  force,  can  only  mean  that  Swainsboro' s  industrial 
development  will  continue  to  expand. 
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In  the  City  itself,  there  are  nimerous  eating  establishments, 
including  chains  such  as  VfcDonald's,  Hardee's  and  Huddle  House.  There  are 
also  several  locally-owned  restaurants,  one  of  which  is  in  walking  distance 
of  the  existing  Federal  Courthouse  facility,  and  has  a  private  room  for  the 
use  of  jurors  and  Courtrocm  personnel.  There  are  also  two  restaurants 
outside  the  City  limits  that  are  famous  throughout  this  area  of  the  State 
for  fresh  seafood  and  local  dishes. 

Everyone  acknowledges  that  the  only  problem  in  Swainsboro  at  this 
time  is  the  lack  of  adequate  motel  facilities.  However,  the  Mayor  of 
Swainsboro,  who  is  also  an  architect  and  industrial  developer,  is  beginning 
construction  on  a  new  30  to  'fO- roan  motel  facility  which  will  corrpete  with 
and,  in  fact,  surpass  any  existing  motel  in  the  areas  adjacent  to  this 
Division.  The  Mayor  has  cormiitted  that  he  and  his  staff  will  work  closely 
with  the  Court  officials  to  reserve  in  advance  blocks  of  rooms  for  their 
use  while  holding  Court  in  Swainsboro. 

II.  SWAIIS5BCRD--1HE  DIVISICN 

Since  at  least  the  19'fOs,  the  Swainsboro  Division  has  existed  by 
virtue  of  Congressional  action,  serving  the  counties  of  Brranuel,  Bulloch, 
Candler,  Jenkins,  Tocrrbs  and  Jefferson.  Even  a  cursory  review  of  the  map  of 
Georgia  (Exhibit  H),  contained  in  this  Proposal,  shews  that  Bmnuel  County 
and  Swainsboro  are  most  centrally  located  for  the  headquarters  of  this 
Division. 
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For  many  years,  there  was  no  Federal  Court  facility  in  Swainsboro 
and  the  Federal  Court  utilized  the  County-owned  Superior  Court  facilities. 
In  fact,  for  a  nimber  of  years,  Emanuel  County  provided  to  the  government 
free  of  charge  an  office  for  the  use  by  the  Clerk  of  the  Southern  District 
in  the  Branuel  County  Courthouse. 

Seme  years  ago,  a  new  post  office  facility  was  constructed  in 
Swainsboro  and  the  existing  post  office  building  was  converted  to  a 
Courthouse.  Enclosed  with  this  Proposal  are  pictures  of  the  exterior  and 
interior  of  the  facility,  along  with  a  detailed  floorplan.  As  can  easily  be 
seen,  the  facility  itself  is  more  than  adequate  for  holding  hearings  and 
trials,  and  there  is  certainly  no  shortage  of  available  office  space.  In 
addition,  inrmediately  adjacent  to  the  facility  is  a  200-plus  paved  and 
lighted  parking  area,  constructed  by  the  City  of  Swainsboro  so  that  access 
and  parking  for  jurors,  witnesses,  Court  officials  and  attorneys,  is  more 
than  adequate.  Anyone  the  least  bit  familiar  with  the  parking  problem  in 
downtown  Statesboro,  and  particularly  in  the  Courthouse  area,  would 
understand  why  this  easily-accessible  parking  area  is  of  such  inqportance  to 
those  who  use  the  facility. 

In  the  Statesboro  Proposal,  it  is  nnade  to  appear  that  the 
facility  is  simply  not  being  used  a  sufficient  amaunt  to  justify  its 
continued  existence.  Pretermitting  the  efficacy  of  these  statistics,  it 
should  be  noted  that  they  are  at  least  two,  if  not  three,  years  old.  Since 
the  time  of  that  usage  survey,  bankruptcy  filings  in  the  Swainsboro 
Division  have  increased  drarmtical  ly,  and  a  parttinre  U.S.  Magistrate  is 
located  in.  Swainsboro.  It  is  conservatively  estimated  that  over  the  last 
twelve  months,  the  Bankruptcy  Court  and  the  U.S.  Nfbgistrate  alone  have  used 

-6- 


451 


the  facility  an  average  of  ten  days  a  month.  Therefore,  the  building  itself 
is  being  utilized  by  the  Federal  Court  system  approxirrately  50%  of  the 
working  days  in  any  given  month,  which  is  quite  high  for  a  rural  federal 
court  division. 

One  problem  that  has  been  mentioned  recently  is  the  expense  the 
goverrment  goes  to  in  providing  routine  maintenance  to  this  facility  since 
there  is  no  GSA  or  government  maintenance  office  nearby.  That  is  an 
understandable  budgetary  consideration,  but  it  is  a  problem  which  can  be 
easily  alleviated.  Both  the  City  of  Swainsboro  and  the  County  of  Branuel 
have  comnitted  to  assune  the  responsibility  for  routine  nnaintenance  and 
cleaning  of  the  Courthouse  facility  if  it  is  allowed  to  remain  in 
Swainsboro.  Both  of  these  entities  have  fulltime  maintenance  and  cleaning 
personnel  on  staff  and  have  agreed  to  take  over  these  responsibilities 
without  charge  to  the  government.  That  alone  is  clear  evidence  of  the 
comnitntnt  that  this  ccmnjnity  and  its  governing  officials  have  to  a 
continuation  of  this  Division. 

The  most  salient  fact  to  be  first  considered  by  anyone  reviewing 
these  proposals  is  the  simple  fact  that  a  Federal  Court  facility  already 
exists  in  Swainsboro  where  there  is  none  in  Statesboro.  It  has  been 
contended  that  the  Federal  Court  can  simply  nnake  use  of  the  County 
Courthouse  facilities  in  Bulloch  County,  but  that  proposal  is  patently 
unrealistic.  Bulloch  County  has  one  courthouse  with  two  courtrooms,  one  of 
which  is  very  small  and  basically  unsuited  for  jury  trials.  In  addition, 
the  courthouse  facilities  are  used  by  two  superior  court  judges,  one  state 
court  judge,  one  probate  judge,  and  one  senior  superior  court  judge.  In  any 
federal  court  division,  the  facilities  nnjst  be  available  for  use  by  the 
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federal  district  judge,  the  bankruptcy  judge,  the  bankruptcy  trustees,  and 
the  U.S.  rTBgistrate.  It  is  sirrply  inconceivable  that  all  of  these  various 
judicial  officials  can  share  one  court  facility  without  resulting  con- 
fusion, questions  of  jurisdiction,  and  ultinnate  delays  in  the  judicial 
process. 

Everyone  is  certainly  aware  of  the  increasing  jurisdictional 
conflicts  between  federal  and  state  courts.  This  problem  could  only  be 
exacerbated  by  any  arrangement  which  requires  one  judge  or  the  other  to 
schedule  his  calendar  around  the  calendar  of  another  judge  of  a  different 
court.  For  example,  what  will  happen  if  a  federal  speedy  trial  criminal 
case  must  be  tried  in  Statesboro  at  the  same  time  the  two  courtrooms  are 
being  used  by  the  superior  court  judges  of  Bulloch  County  for  state  trials? 
Will  the  federal  court  require  that  the  state  trial  proceedings  be 
continued,  or  will  the  federal  indictment  be  dismissed  because  of  the 
court's  inability  to  try  the  case  within  the  tinre  periods  prescribed  by 
federal  law?  The  nimber  of  speedy  trial  demands  in  federal  court,  coupled 
with  the  extensive  use  of  the  county  facilities  by  the  state  courts,  makes 
this  problanmDre  than  simply  hypothetical  or  illusory. 

As  is  clear  fron  the  above,  a  sharing  of  facilities  is  an 
unworkable  proposal.  If  this  Statesboro  proposal  is  adopted,  within  a  very 
short  time  there  will  have  to  be  an  appropriation  for  construction  of  a  new 
federal  court  facility  in  Statesboro.  In  these  days  of  budget  cuts  and 
budget  deficits  and  attempts  to  save  federal  tax  monies  whenever  possible, 
the  adoption  of  a  proposal  which  will  inevitably  result  in  the  expenditure 
of  tax  monies  to  construct  a  facility  37  miles  away  frcm  an  existing 
courthouse  cannot  be  econonically  or  politically  justified. 
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Contained  within  the  Statesboro  proposal  are  nnany  allegations 
that  the  facility  in  Swainsboro  is  inadequate.  Except  for  the  very,  very 
rare  case  involving  a  nultitude  of  parties  and  witnesses,  the  Swainsboro 
facility  is  perfectly  adequate  for  the  type  of  trials  that  normally  arise 
in  rural  federal  divisions.  Certainly  there  will  be  cases  which  require  the 
use  of  a  large  facility,  but  that  occurs  even  in  the  metropolitan  areas  of 
the  Southern  District.  Last  year,  it  was  necessary  that  a  federal  drug 
trial  be  maved  to  the  Civic  Center  in  Augusta  because  the  court  facility 
there  was  inadequate.  In  the  Swainsboro  Division,  that  is  very,  very  nruch 
the  exception,  and  certainly  not  the  rule. 

It  is  also  alleged  in  the  Statesboro  proposal  that  caseload  and 
facility  usage  would  be  increased  by  moving  the  headquarters  to  Statesboro 
and  that  juror  miles  could  be  saved.  Of  course,  any  attenrpt  to  equate 
county  population  with  potential  federal  court  litigation  is  fallacious  at 
best.  The  limited  nature  of  federal  jurisdiction,  by  definition,  means  that 
there  is  no  direct  relationship  between  the  population  of  an  area  and  the 
nurtier  of  federal  filings.  In  fact,  Jefferson  County  is  the  least  populous 
county  in  the  existing  Swainsboro  Division,  but  in  all  probability  accounts 
for  a  significant  number  of  cases  in  that  Division.  More  inportantly,  the 
caseload  figures  in  the  Statesboro  proposal  are  based  upon  including 
Tattnall  County,  the  location  of  the  largest  Georgia  State  prison  facility, 
in  the  proposed  Statesboro  division,  thereby  bringing  into  that  division 
all  of  the  federal  habeas  corpus  filings  arising  out  of  that  prison.  The 
same  result  would  be  reached  if  Tattnall  County  were  simply  added  to  the 
Swainsboro  Division  and,  in  fact,  it  is  our  understanding  that  the  federal 
judge  assigned  to  the  Swainsboro  Division  is  now  handling  those  cases  even 
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though  they  are  docketed  in  the  Savannah  Clerk's  Office.  Therefore,  the 
caseload  argiment  contained  in  the  Statesboro  proposal  is  sorething  less 
than  il luninating. 

The  same  holds  true  for  the  argiment  concerning  the  saving  of 
juror  miles.  As  can  easily  be  seen,  Swainsboro  is  new  in  the  very  center 
geographically  of  this  Division.  Statesboro  is  more  to  the  South  and  East 
and  is  on  the  very  outskirts  of  the  existing  Division  and  would  be 
centrally  located  only  by  the  inclusion  of  counties  between  Bulloch  and 
Chathcm  not  currently  contained  in  the  Swainsboro  Division.  As  for  jurors, 
witnesses  and  parties  in  the  existing  counties,  moving  the  headquarters  to 
Statesboro  would  be  convenient  only  for  those  citizens  in  Bulloch  County. 
Citizens  of  every  other  county  in  the  existing  Division  \wuld  either  drive 
the  same  distance  or  significantly  further  distances  to  attend  court  in 
Statesboro  than  they  nrust  now  drive  to  attend  in  Swainsboro.  Also,  the 
random  selection  of  jury  panels  errployed  by  the  federal  courts  in  the 
Southern  District  negates  any  relationship  between  population  and  juror 
residence  on  any  particular  panel  for  any  particular  trial.  Therefore,  the 
juror  mile  consideration  is  equally  fallacious. 

It  is  also  alleged  that  the  Court  facility  in  Swainsboro  is 
inadequate  because  it  contains  no  federal  library.  It  should  be  noted  that 
a  library  did,  until  recently,  exist  in  that  Courthouse  until  the 
subscriptions  of  the  books  were  cancelled  by  persons  unknown  and  for 
reasons  unknown.  However,  a  County  law  library  is  located  in  the  second 
floor  of  the  County  Courthouse  and  it  contains  sufficient  federal  volirres 
for  all  but  the  most  extensive  research.  The  Superior  Court  Clerk's  Office 
also  makes  available  to  the  federal   judges  and  their   lawclerks  the 
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County-owned  copying  facilities  without  charge  and  those  facilities  jind  the 
library  are  located  less  than  a  hundred  yards  frcm  the  Federal  Courthouse. 
It  should  also  be  noted  that  the  Bulloch  County  library  facilities  are 
nothing  rrore  than  the  same  county-financed  facilities  as  exist  in  Swains- 
boro  and,  therefore,  no  better  research  service  would  be  available  if  the 
Court  were  located  in  Statesboro  unless  federal  nnonies  were  used  to 
supplement  the  existing  library  or  create  a  new  one.  Certainly,  if  those 
funds  are  available,  they  can  just  as  easily  be  allocated  for  the  existing 
facility  in  Swainsboro.  It  should  also  be  noted  in  passing  that  the  very 
best  federal  research  library  between  Macon  and  Savannah  is  located  in 
Louisville,  Georgia,  only  30  miles  away  and  is  routinely  used  by  lawyers 
and  judges  throughout  this  area  of  the  State. 

The  closing  and  creating  of  federal  court  divisions  is  an 
extrennely  inrportant  adjunct  to  the  orderly  and  equitable  adninistration  of 
justice  in  our  federal  judicial  system.  Decisions  of  this  type  cannot  and 
should  not  be  based  upon  political  considerations  or  even  the  personal 
wishes  of  court  personnel.  They  mjst  be  based  upon  the  facts  and  nrust  be 
factually  supportable.  The  proponents  of  the  Swainsboro  Division  assert 
that  no  facts  exist  which  support  the  closing  of  this  'tO-year-old  Division 
with  its  own  Courthouse  facility  to  create  a  new  division  and  ultimately 
construct  a  new  building  37  miles  to  the  East. 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,    D.C.    20544 
WILLI 4 M   E.    FOLEY 

□1  HECTOR  October  1.5  ,    1980 

JOSEPH  F    SPANIOL,  JR. 
OKPUTV  DIRECTOR 


TO:   Chief  Judges,  United  States  Courts  of  Appeals 

Chief  Judges,  Selected  United  States  District  Courts 
Beuikruptcy  Judges,  Selected  Bankruptcy  Courts 

SUBJECT:   Space  Utilization  Survey 

Since  many  of  ycu  have  expressed  concern  over  my  letter 
of  September  29,  1980,  and  our  tentative  recommendations  for 
closure  of  certain  space  within  various  courts,  I  wish  to 
clarify  a  few  points. 

First,  the  survey  was  conducted  solely  because  of  a 
requirement  imposed  upon  us  by  the  House  Appropriations 
Subcommittee  which  was  concerned  about  the  high  cost  of  space 
being  utilized  by  the  Judiciiry.   The  survey  period  was 
limited  due  to  the  need  to  present  our  findings  auid  recommenda- 
tions to  the  Court  Administration  Committee  in  time  to  include 
some  discussion  of  the  matter  in  my  testimony  before  the  House 
Subcommittee  in  January  or  February  of  next  year. 

The  recoimnendations  for  which  I  asked  your  comments  are 
strictly  preliminary,  based  only  on  our  review  of  the  survey 
results  and  my  staff's  limited  knowledge  of  the  courts 
concerned.   It  is  for  this  reason  that  I  seek  your  assistance, 
realizing  that  only  through  your  knowledge  and  earnest  coopera- 
tion can  we  reach  well-grounded,  considered  recommendations. 
I  assure  you  that  the  final  recommendations  submitted  by  the 
Administrative  Office  to  the  Subcommittee  on  Judicial  Improvements 
will  be  made  in  light  of  your  comments.   No  closures  will  take 
place  without  the  express  approval  of  at  least  the  circuit 
council  and  the  Court  Administration  Committee,  and  probably 
the  Judicial  Conference.   It  may  very  well  be  that  the  Committee 
or  the  Conference  will  direct  that  the  resultant  recommendations 
should  go  to  the  Congress  for  their  consideration. 

Finally,  I  realize  that  the  time  provided  to  you   for 
comments  was  extremely  short,  and  since  I  do  need  your  comments, 
I  or  a  member  of  my  staff  will  contact  you  if  we  have  not 
received  your  comments  by  the  time  we  begin  to  put  together 
our  final  report  for  the  Subcommittee,  a  report  which  should 
reach  the  members  by  aibout  December  15,  19  80. 
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In  closing,  I  trust  that  this  letter  has  more  adequately 
explained  my  position  and  my  earnest  need  for  your  comments. 

Sincerely, 


William  E.  Foley  \ 
Director      \ 
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Southern  District  of  Georgia 
Reconmendations 


Reconmendations 

Recommend  releasing  the  magistrate's  courtroom 
(851  square  feet)  and  sharing  the  district  court- 
room.  During  the  survey  period  the  district 
courtroom  was  used  seven  days  in  February,  and 
15  days  each  in  March  and  April,  and  the  magistrate's 
courtroom  was  utilized  two  days  in  February  and  one 
day  each  in  March  and  April.  The  chief  judge  of 
the  district  and  one  part-time  magistrate  are 
headquartered  at  Brunswick. 

Annual  Savings  -  $5,063 


Dublin 


Recommend  closing  this  entire  facility.  The  district 
courtroom  was  used  one  day  each  in  March  and  April 
by  the  bankruptcy  court.  The  bankruptcy  court  could 
make  arrangements  to  rent  needed  space  on  a  day-to- 
day basis  if  required  to  sit  in  Dublin.  There  are 
no  court  officers  headquartered  at  Dublin.   The 
nearest  facility  is  at  Augusta,  90  miles  northeast. 

Annual  Savings  -  $28,520 


Swains boro 


Recommend  closing  the  entire  facility  for  same 
reasons  as  discussed  in  Dublin.  The  courtroom  was 
used  three  days  in  March  (two  days  by  the  district 
coxirt  and  one  day  by  the  bankruptcy  court)  and  one 
day  in  April  by  the  bankruptcy  court.  The  facilities 
were  not  used  during  the  month  of  February.  The 
nearest  facility  is  at  Augusta,  78  miles  northeast. 

Annual  Savings  -  $15,398 


Waycross 


Recommend  closing  this  entire  facility.  The  district 
courtroom  was  used  one  day  during  the  survey  period 
and  the  bankruptcy  courtroom  was  used  one  day  each  in 
February  and  March  and  12  days  in  April.   There  are  no 
court  officers  housed  at  Waycross  and  there  are 
facilities  at  Brunswick,  b7  miles  to  the  east.   The 
bankruptcy  court  could  rent  space  on  a  day-to-day 
basis  if  required  to  sit  at  Waycross. 

Annual  Savings  -  $70,477 
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RESOLUTION 

WHEREAS  it  has  been  brought  to  the  attention  of  the 
Middle  Judicial  Circuit  Bar  Association  that  there  is  currently 
pending  a  proposal  to  restructure  the  Divisions  of  the  Federal 
District  Court  for  the  Southern  District  of  Georgia  and, 

WHEREAS  it  further  appears  that  this  redistricting 
proposal  would  result  in  the  closing  of  the  Federal  District 
Courthouse  in  Swainsboro,  Georgia  and  a  Division  of  the  Middle 
Judicial  Circuit  into  separate  Federal  Divisions  centered  in 
Dublin  and  Statesboro,  Georgia  and, 

WHEREAS  it  is  the  unanimous  opinion  of  the  members  of 
the  Middle  Judicial  Circuit  Bar  Association  that  this  proposal 
would  result  in  unnecessary  expenditure  of  tax  monies  to  construct 
new  facilities  in  Statesboro,  Georgia  only  thirty-seven  (37)  miles 
away  from  existing  facilities  and  would  also  require  construction 
and  maintenance  of  a  Federal  Library  in  Statesboro,  Georgia  when 
there  is  a  well-equipped  and  adequate  Federal  Library  in  Louis- 
ville convenient  for  the  use  of  the  attorneys  practicing  in  the 
District  Court  in  Swainsboro,  Georgia  and, 

WHEREAS  it  would  be  more  economical  and  convenient  to 
enlarge  the  numbers  of  counties  encompassed  by  the  Swainsboro 
Division  instead  of  creating  a  new  Statesboro  Division, 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Middle  Judicial 
Circuit  Bar  Association  expressed  unanimous  and  stringent  opposi- 
tion to  the  above  referred  to  proposal . 

This  ^2^day  of//AVc^^^»T'>  1979. 


<f  a^A^ 
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RESOLUTION 

WHEREAS,  we,  the  undersigned  members  of  the  Jefferson 
County,  Georgia,  Bar  have  heard  reports  that  it  is  being 
proposed  that  the  Swainsboro  Division  of  the  United  States 
District  Court  for  the  Southern  District  of  Georgia  be  abol- 
ished, with  the  probable  result  that  Jefferson  County  would 
be  placed  in  the  Dublin  Division; 

WHEREAS,  we  are  entirely  pleased  with  the  present 
divisions  of  the  District;  and, 

WHEREAS,  we  feel  that  the  proposed  change  would  be 
detrimental  to  our  clients ; 

NOW,  THEREFORE,  we  hereby  resolve  to  urge  that  no 
such  change  be  made  and  that  the  Swainsboro  Division  be  kept 
intact. 

This  15th  Day  of  November,  1979. 
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NOW,  THEREFORE  BE  IT  RESOLVED  that  .the  Emanuel  County 
Bar  Association  expresses  unanimous  and  stringent  opposition 
to  the  above  referred  to  proposal  and  specifically  requests  that 
approval  of  proposal  be  denied  by  the  appropriate  administrative 


body. 


This 


t 


li^ 


day  of 


/^^/Ct^-^^  , 


1979. 


ATTEST : 


[ 


3 


EXHIBIT  "D" 
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RESOLUTION 

WHEREAS,  the  Tattnall  County  Bar  Association  has  previous- 
ly endorsed  the  creation  of  a  new  Division  for  the  United  States 
District  Court  for  the  Southern  District  of  Georgia,  to  be 
centered  in  Bulloch  County,  Georgia,  and, 

WHEREAS  at  the  time  of  this  endorsement,  the  members  of 
this  Bar  were  not  aware  that  the  effect  of  this  new  Division 
would  be  to  close  the  Swainsboro  Division  and  transfer  certain 
of  those  counties  to  the  Dublin  Division, 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Tattnall  County 
Bar  Association  does  not  view  the  closing  of  the  Swainsboro 
Division  as  advantageous  to  the  Southern  District  of  Georgia,  and 
believes  such  a  move  would  adversely  affect  the  public  as  well  as 
the  members  of  the  Bar  in  our  area 


:^.  ^4.u,^^'L/{^j,^,^ 


C 


EXHIBIT  "E" 


D 
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RESOLUTION 

WHEREAS  it  has  been  brought  to  the  attention  of  the 
Emanuel  County  Bar  Association  that  there  is  currently  pending 
the  proposal  to  restructure  the  divisions  of  the  Federal  Dis- 
trict Court  for  the  Southern  District  of  Georgia  and, 

WHEREAS  it  further  appears  that  a  portion  of  this 
redistricting  proposal  would  result  in  the  closing  of  the  Fed- 
eral District  Courthouse  in  Swainsboro  and  a  transfer  of  Emanuel 
County  to  the  jurisdiction  of  the  Federal  District  Court  in 
Dublin  and  the  construction  and  maintenance  of  a  new  Federal 
District  Court  building  in  Statesboro,  Georgia,  and, 

WHEREAS  it  is  the  unanimous  concensus  of  the  members 
of  the  Emanuel  County  Bar  Association  that  such  a  proposal  is 
dertimental  to  the  interest  of  the  citizens  located  in  the 
Swainsboro  Division  of  the  Federal  District  Court  and  would 
result  in  unnecessary  expenditure  of  tax  monies  to  construct 
a  new  Federal  Courthouse  only  thirty-seven  (37)  miles  away 
from  an  existing  facility  and, 

WHEREAS  historically  the  location  of  the  Federal 
District  Courthouse  in  Swainsboro  has  efficiently  served  the 
needs  of  all  of  the  citizens  of  the  Swainsboro  Division  and, 
WHEREAS  it  would  be  more  economical  and  convenient 
to  enlarge  the  number  of  counties  encompassed  by  the  Swainsboro 
Division  instead  of  the  creating  a  new  Statesboro  Division  and 
a  transfer  of  the  counties  in  the  Swainsboro  Division  to  the 
Dublin  Division  and, 

WHEREAS  there  now  exists  a  well  equipped  Federal 
Library  in  Louisville  convenient  for  the  attorneys  and  judges 
practicing  in  the  Swainsboro  Divisiort  and  a  transfer  to  States- 
boro would  entail  the  construction  and  maintenance  of  a  Federal 
Library  in  Statesboro  since  an  adequate  one  does  not  presently 
exist. 
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R  E  SOLUTION 


WHEREFORE,  the  Toombs  County  Bar  Association  having 
been  requested  to  express  an  opinion  as  to  its  preference  for  placement 
in  a  Federal  division  of  the  Southern  District  of  Georgia  as  between 
Dublin,  Georgia  and  Statesboro,,  Georgia; 

BE  IT  RESOLVED,  that  by  a  vote  of  ten  to  three,  that  the 
present  division  at  Swainsboro,  Georgia  be  maintained.   However, 
in  the  event  that  the  proper  Federal  authorities  choose  to  move  the 
Swainsboro  Division  and  divide  the  counties  therein  between  Dublin 
and  State^boro,  the  Toombs  County  Bar  Association,  by  a  vote  of 
eleven  for  and  two  abstaining,  choose  to  be  placed  in  the  Statesboro 
Division  as  it  may  be  constituted. 

This  6th  day  of  November,  1979- 


Charles  H.  Andrew,  President  tj 
Toombs  County  Bar  Association 


\ 1 

■  EXHIBIT  "F"  9 
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THE  EMAI^UEL  COUJ^TY 
CHAMBER  OF  COMMERCE 


EMANUEL  COUNTY  AND  SWAINSBORO,  GEORGIA 
(Supplement  to  Economic  Profile) 


124  North  Main  Street 

Swainsboro,  Georgia  30401 

912-237-6426 


TRANSPORTATION: 

Interstate  16  (14  miles  from  Swainstx>ro) 

U.S.  Highways  -  1  and  80 

Georgia  Highways  -  4,  23,  26,  46,  56,  57,  and  192 

Motor  Freight  Terminals  in  Swainsboro 
Bowman,  Carolina  and  United  Parcel  Service 

Motor„Freight  Lines  -  (serving  Bnanuel  County) 

BowmaA,  Brown,  Overnight,  Thurston,  Johnson,  Roadway,  McLean,  Specter,  Old  Dominion,  Pilot, 

Watkias,  Gateway,  Mercury,  I.   Carolina. 

Railroad 

"■eorgia  and  Florida  Railroad  (Southern  Railway  System) 

-^    rport 
.-lodern.  Lighted,  all  weather  airport.   Runway  -  4200  feet. 

Buft  Line 

Greyhound  and  Trailways 

Air  Freight 

Air  eaccel  Systems  -  up  to  70  lbs.  in  Georgia.   Overnight  direct  delivery  to  Atlanta  Air- 
port -  Brown,  i   Bowinan.   Augusta  Air  Cargo. 

Commerical  Airports 

Augusta  and  Savannah  Airports  are  approximately  1  hour  and  15  minutes  from  Swainsboro. 

Eastern,  Delta,  and  others  serve  these  airports. 

INDUSTRIAL  SITES: 

Elnanuel  County  has  two  industrial  parks,  both  of  which  are  located  within  the  city  limits 
of  Swainsboro. 


Magic  Mall  Industrial  Park  contains  approximately  500  acres  and  is  about  10%  occupied. 

Utilities  and  access  roads  are  in  place,  the  present  and  future  surroundings  are  estab- 
lished and  a  site  layout  plan  has  been  completed^  Magic  Mall  is  just  off  1-16  (11  miles), 
169  miles  southeast  of  Atlanta  and  about  85  miles  west  of  the  port  of  Savannah  via  1-16. 

ighted,  four-lane  industrial  highway  connecting  to  U.S.  1  runs  through  the  site.   The 
gusta  to  Vilalia  line  of  the  Georgia  and  Florida  Railroad  (Southern  Railway)  traverses 
the  park.   Sites  with  and  without  rail  access  are  available.   Three  companies  are  presently 
located  in  the  park. 
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The  Light  Industrial  Park  contains  150  acres  of  which  about  45  are  available.   All  utilities 
and  access  roads  are  in  place.   The  Light  Park  borders  U.S.  1  and  is  also  11  miles  from 
'-16.   Rail  service  is  not  available.   Five  companies  are  now  operating  in  the  park. 

/th  parks  are  owned  by  the  Emanuel  County  Industrial  Development  Authority. 

Several  privately  owned  sites  are  also  available  throughout  EUanuel  County. 

LABOR: 

The  Emanuel  County  trade  area  is  approximately  50,000.   A  willing  and  productive  labor 
force  is  available  for  most  job  classifications,   Swainsboro  Area  Vocational-Technical 
School  will  assist  in  training  for  specialized  jobs  through  the  Quick-Start  program.   A 
current  wage,  salary  and  fringe  benefit  survey  is  available  upon  request. 

CITY/COUNTY  SERVICES 

Swainsboro,  Twin  City  and  the  other  communities,  as  well  as  Emanuel  Cojnty,  all  have  pro- 
gressive, openminded  governnients.  They  realize  the  importance  of  a  sound  industrial  base 
and  are  eager  to  work  with  prospective  industry  in  meeting  their  requirements. 

INDUSTRIAL  DEVELOPMENT  AUTHORITY: 


The  Bnanuel  County  Industrial  Development  Authority  is  available  to  assist  industry  in 
locating  their  plant  and  in  financing  through  Revenue  Bonds. 

EMANUEL  COUNTY  JUNIOR  COLLEGE: 

'ainsboro  enjoys  a  "college  town"  atmosphere  as  the  home  of  Emanuel  County  Junior  College, 
esent  enrollment  is  approximately  450  students.   Bnanuel  County  Junior  College  offers 
^sociate  Degrees  in  the  Liberal  Arts  and  prepares  students  for  transfer  to  senior  colleges. 
Emanuel  County  Junior  College  is  part  of  the  University  System  of  Georgia. 

Special  programs  of  particular  interest  to  industry  and  business  are  the  one  year  Certi- 
ficate Programs  for  Business  Management.   Subjects  in  this  program  include  personnel 
practices,  inventory  control,  production  scheduling,  plant  layout  and  labor  and  human 
relations.   Entrance  requirements  for  this  program  are  simply  a  high  school  or  GED  diploma. 
Supervisory  &  Pre-Supervisory  Development  Programs  are  also  available,   Georgia  Southern, 
a  4  year  college  with  an  enrollment  of  over  6,500,  is  located  37  miles  away  in  Statesboro. 

SWAINSBORO  AREA  VOCATIONAL-TECHNICAL  SCHOOL  * 

Swainsboro  Tech  serves  a  15  county  area  surrounding  Emanuel  County  and  is  particularly 
important  to  existing  industry  for  employee  training.   In  addition,  Swainsboro  Tech  offers 
the  Quick  Start  Program  for  employee  training  in  specific  skills  as  required  by  new 
industry.   Subjects  taught  include  electronic  technology,  machine  shop  -  tool  &  die, 
electical  construction  and  business  education  (Accounting,  Clerical,  i   Secretarial). 
Swainsboro  Tech  also  offers  programs  in  auto  mechanics,  nursing,  drafting,  heating  & 
airconditioning,  cosmetology  and  other  areas. 

The  Administration  of  Swainsboro  Tech  is  anxious  to  assist  new  and  existing  business  & 
industry  by  training  employees  for  the  specific  skills  they  require. 

"OJORAL  AFFAIRS 

'  .e  Bnanuel  Arts  Council  is  dedicated  to  providing  cultural  programs  in  Swainsboro. 

Musical  plays  and  programs,  symphonies,  dinner  theaters  and  art  shows  have  been  held  since 

the  organization  of  the  Council  in  early  1979.   The  Council  has  grown  and  more  programs 
are  planned  for  the  future. 
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EMANUEL  COUNTY  CHAMBER  OF  COMMERCE 
124  North  Main  Screet 
Swainsboro,  Georgia   30401 
912/237-6426 


1960  County  Data  Report 


1970 


Estimated    1980 


copulation: 

Emanuel    County 

Swainsboro     (County    Seat) 

Twin    City 

Adrian 

Stillnore 

Oak    Park 

Garfield 

Nunez 

Summertown 

Climate:     Altitude   330   feet;      Rainfall  average   is  51.75   inches?     seasonal  mean  average 
temperature  67.80°,   winter   48.80°,   County  Land  Area:   686  square  mil=s 


18,357 

20 

,600 

7,325 

8 

,000 

1,119 

1 

,300 

705 

74" 

522 

55C 

226 

240 

214 

225 

191 

205 

157 

165 

News  Media: 


Education: 


"The  Blade"   -  weekly    (circulation  -  5,700) 
Radio  Station  WJAT   (AM/IM)      800/98.3  on  dial 
Radio  Station  WXRS    (AM)    1590  on  dial 


Swainsboro  Area  Vo-Tech 
Bnanue]    County  Junior   College 
Kindergarten  through   12th  Grade 
David  Emaneul  Academy 


(Bnanuel  County) 


Enrollment 

524 

402 

4,560 

330 


)     brary: 

ranklin  Memorial  Library     (Public) 
Biianuel  County  Junior  College    (Open  to  Public) 

Churches :     Fifty-three    (53)     Most  Der.^inations 

Industry; 

Manufacturing  Firms: 
In  Swainsboro  21 
In  County  _7 
Total  28 


Volumes 


23,321 


Baployees 

2,171 

558 

2,729 


Major  Products;  Processed  lumber,  men's  and   boy's  sport  shirts,  fire  control  systems, 
metal  utility  houses,  funiture,  undershirts,  scorm  doors  and  windows, 
metal  parts,  plastic  products,  electric  signaling  devices,  lawnmowers, 
cloth  goods,  playground  equipment,  confections,  pre-fabricated  houses, 
turpentine  products,  and  cabinets. 


Health  Facilities:  Beds 

Bnanuel  County  Hospital  73 

Baanuel  County  Hospital  Nursing  Borne  47 

Swainsboro  Nursing  Home  104 

Twin  View  Nursing  Home  110 

Bnanuel  County  Health  Department  - 
'^ical  Doctors  -  10 
.~)    ntists  -  3 

Civic  Clubs:  Business  and  Professional  Hanen's  Club,  Exchange  Club,  Jayce«s,  Jaycettea, 

Kiwanls,  Lions,  Rotary.  > 


Employees 
235 
30 
66 
75 
11 
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Recreation:   Swainsboro-  Fulltime  Recreation  Department,  Nine-hole  municipal  golf  course, 
Harmon  Park  w/4  lighted  tennis  courts  and  3  fishing  ponds,  2  parks,  2  swim- 
ming pools,  2  tennis  courts,  six  lighted  ball  fields,  and  Country  Club. 
(New  Recreation  complex  is  now  under  construction) . 

Seating  capacity  of  largest  banquet  room:   250  seats  Emanuel  County  Junior  College 
Student  Center ;  \ 

Seating  capacity  of  largest  auditorium:   1,000  seats  (Sw.^insboro  High  School) 

Travel  Accomodations;   164  motel  rooms 

Retailing;   Retail  Sales  1178  -  $64,396,000 

Telegraph:  Western  Union  1-800-257-2241   Also  local  agent. 

Banking;   Four  excellent  state  banks,  total  assets  -  $71,053,566 
Savings  and  Loan  Association  -  $20,691,377 

Taxes :   Swainsboro:  $7.00/$1,000  of  assessed  valuation,  100%  of  fair  market  value 
Twin  City:  $15.00/$1 ,000  of  assessed  valuation,  40%  of  fair  market  value 
Emanuel  Cointy:  County  -  $13.32,  school  -  $11.25,  Georgia  25*=  $24.82/$1 ,000  of 
assessed  valuation,  40%  of  fair  market  value 

Major  Crops:   Corn,  soybeans,  peanuts,  tobacco 

Transportation;  Modern,  lighted,  all  weather  airport  -  4,200  feet 
Nearest  Commerical  Air  transportation:   Savannah  and  Augusta 
Bus  Lines:  Greyhound 

Railroad:  Georgia  and  Florida  RR  (Southern  Railway  System) 

Motor  Freight  Lines:   T-.'O  local  terminals  plus  UPS  distribution  center.   8  interstate 
and  3  intrastate  carriers  provide  daily  services  —^ 

Air  Freight;   5  carriers  provide  air  freight  service  %    ) 

City  Services 

Source  -  8  deep  wells  Plant  Capacity  -  8,578,000  gallons/day 

Pumping  Capacity  -  5,957  gallons/minute       Present  Consumption  -  2,500,000  gallons/day 

Storage  Capacity  -  818,000  gallons  Residential  Water  Rate  -  $4  per  3,000  gallons 

Sewerage  Charge  -  50%  of  the  amount  charged  for  water 

Outside  City  Water  Rate  -  $6  per  3,000  gallons 

(10<;  per  hundred  over  3,00n  inside  city  limits;  15C  per  hundred  over  3,000  outside  city 

limits) 

City  Garbage  Collection  -  Free 

Cable  Television;  Clearview  Cable  TV  -  12  channels 

Electric  Powr ;  Georgia  Power  Company;  Altamaha  Electric  Membership  Corporation 

Natural  Gas;  Georgia  Natural  Gas  Company 

Fire  Prott^tion;  Seven  fulltime,  21  volunteer;  Swainsboro  fire  insurance  rate  -  Class  7 
Elnanuel  County  -  Class  10 

Police  Protection;  Swainsboro  -  15;  Sheriff's  Department  17:  State  Patrol  IP 

Government;   Swainsboro  -  Mayor  and  Six  Councilmen 
County  -  Three  Commissioners 

For  additional  information,  contact  the  Bnanuel  County  Chamber  of  Ccjanwrce, 
Randy  Cardoza,  Executive  Director 

Prepared:  November,  1979 


470 


CHAMBER  OF  COMMERCE 


STATE  OFFICES  &  FACILITIES  LOCATED  IN  SWAINSBORO 


Agriculture  Grain  Grading  Laboratory 

Georgia  National  Guard  Company  -  Defense  Department 

Agriculture  Home  Economics  School  Lunch  -  Education  Department 

State  Surplus  Property  Warehouse  -  Education  Department 

Emanuel  County  Junior  College 

Forestry  Unit  -  Forestry  Commission 

Forestry  Weather  -  Forestry  Commission 

Child  Support  Recovery  Unit  -  Human  Resources  Department 

Office  of  Rehabilitation  Service  -  Human  Resources  Department 

Ogeechee  Area  Alcohol  &  Drug  Clinic  -  Human  Resources  Department 

Juvenile  Court  Services 

Work  Incentive  Program  -  Labor  Department 

Offender  Rehabilitation  -  Probation  Parole 

Ogeechee  Area  Mental  Health  -  Mental  Retardation  Center 

Georgia  State  Patrol  -  Public  Safety  Department 

Alcohol  &  Tobacco  Tax  Enforcement  Div.  -  Revenue  Department 

Resident  Engineer  -  Transportation  Department 

Highway  Division  Shop  -  Transportation  Department 

University  of  Georg^ia  Extension  Service 

Veterans  Services  Department 

Department  of  Family  &  Children  Services 

Health  Department 

Swainsboro  Area  Tech  School 


FEDERAL  OFFICES  LOCATED  IN  SWAINSBORO 


Agricultural  Stabilization  &  Conservation  County  Committee 

Farmers  Home  Administration  County  Office 

United  States  District  Courthouse  &  Clerk's  Office 

Social  Security  Administration 

IRS  Alcohol  &  Tobacco  Tax  Division 


UNIVERSITY  OF  GEORGIA 


County  Extension  Service 


124  North  Main  Street  Swainsboro,  Georgia  30401  912-237-6426/6427 
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NMffi 

Aunt  Evelyn's 

80 

Seafood 

Coffee  Cup 

34 

Daixy  Queen 

U 

Family  Restaurant  &  Bakery 

40 

Fresh  do-ni 

GC's  Restaurant 

150 

Hardee ■ sRRestaurant 

38 

Kentuclcy  Fried  Chicken 

50 

Maryland  Erled  Chicken 

25 

Pizza  Hut 

42 

Ray's  Restaurant 

300 

Sam's  Drive  In 

y" 

Snack  Shack 

17 

Tick  Tock  Restaurant 

300 

Ware's  Restaurant 

120 

Bar-B-Que 

Coleman's  Lake  Restaurant 

400 

Seafood 

McKlnney's  Pond 

225 

Seafood 

Tastee-Freeze 

100 

Bob  White  Motel 
Mark  Swain  Motel 
Peebles-Motel 
Tick  Tock  Motel 
Wayside  Manor 


ISSSSLS. 


38  units 
28  units 
23  units 
56  units 
14  units 


472 


Miscellaneous 

Two  new  shopping  areas  are  being  developed  In  Swalnsboro  at 
present.   One,  to  be  located  In  the  downtown  area  will  Include 
major  drug  and  shoe  store . chains .   In  addition,  extra  retailing 
space  will  be  constructed.   Construction  Is  expected  to  start 
Immediately.  The  other,  store  la  the  planning  stages,  will  ba 
located  on  the  southern  edge  of  the  city  limits.  Grocery  and 
variety  stores  are  anticipated  with  several  others  expected  to 
go  In  also.  Plans  also  Include  room  for  a  restaurant. 

Developers  of  two  restaurant  chains  are  now  considering 
Swalnsboro  for  projects.  They  are  Western  Slzzlln  and  Huddle 
House. 

A  local  group  Is  interested  In  a  motel  project  and  has  asked 
a  motel  management  group  for  development  assistance. 
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EMKNOEL  COUNTY  JUNIOR  COLLEGE 

The  Jtinior  College  opened  in  the  fall  of  1974.  The  foiind- 
Ing  of  the  t%K>-ye«r  college  was  the  top  local  news  story  of  the 
1970' 8.   It  has  contributed  substantially  to  the  local  econony, 
has  Increased  the  a%fareness  of  the  cultural  aspects  of  life  among 
our  citizens  and  has  brought  a  bevy  of  outstanding  educators  and 
good  citizens  here. 

When  the  Junior  college  first  opened  in  1974  it's  enrollment 
was  160  and  there  are  now  over  400  students  enrolled  at  the  col- 
lege. The  Junior  College  has  kept  it*  staff  at  18  faculty  members 
for  the  last  6  years,  although  both  new  night  and  day  courses  have 
developed,  along  with  a  new  business  program. 


SNAINSBORO  AREA  VOCATIONAL-TECHNICAL  SCHOOL 

The  Vo-Tech  School  has  an  enrollment  of  over  600  students. 
The  purpose  of  Swainsboro-Tech  is  to  bridge  the  gap  between  vAiat 
a  student  knows  when  he  gets  out  of  high  school  and  what  he  needs 
to  know  to  get  a  Job,  and  to  provide  practical  training  to  meet 
the  needs  of  modem  society.  T 

There  are  65  night  and  day  faculty  members  to  help  meet  the 
needs  of  Swainsboro-Tech.  Students  are  assisted  in  finding  Jobs 
by  the  school.  Each  year,  representatives  of  business  and  indus- 
try are  invited  tA  Swainsboro-Tech  to  interview  graduating  students 
for  potential  employment. 

o 


BOSTON  PUBLIC  LIBRARY 

3  "9999  05983  647  6 


